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!Ipoti I i c  fbllowitig papers iiutiibered 1 to 20 read on this motion for summary iudgnient ; Notice of Motion/ Order to 
Slion C’a~isc aiic supporiing papers 1 - 20 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and supporting 
pip:t-!- -: Ilepl>~ing Affidavits and supporting papers -; Other defendants memorandum of law ; (v 
m*- ) it is, 

ORDERED that the unopposed motion by defendants for summary judgment dismissing the 
<la inis against them is granted. 

On thc mol-ning of October 27, 200 1 ,  plaintiff Rodney Eleazer was arrested and charged with 
twisting ai-rest alter attempting to leave the scene of a vehicular traffic stop. It is undisputed that plaintiff, 
LI ho LKIS riding a. a passenger in  the vehicle, exited the vehicle after it was stopped and physically 
>trusgled with police officers in an attempt to flee the scene. It also is undisputed that plaintiff was struck 
i i i  the Face by defendant James Zappulla, a Suffolk County police officer, as he was being subdued and 
p1a;c.d under arrest. Subsequently, plaintiff commenced this action against defendants County of Suffolk 
(“C’ounty”) and James Zappulla (“Officer Zappulla”), s/h/a James Zappilla, claiming assault and battery, 
ncgligent hiring and training, and violation of his constitutional and civil rights under 42 USC 6 1983. 

I’he C ouiiiy and Ofticer Zappulla now move for summary judgment dismissing the complaint, 
m.piiig that plaintifl’may iiot maintain an action for monetary damages related to his personal injuries 
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becaiise thoso iiijuries \liere sustained during his efforts to resist a lawful arrest. Defendants also argue that 
plaintiffs sulisccli.ieiit conviction for resisting arrest precludes a claim uiider 42 USC § 1983. In addition, 
det>iidants assert that they are entitled to absolute governmental immunity for their discretionary act of 
placing plain :i ff iinder arrest and subduing liim after he resisted such arrest. Defendants’ submissions in 
support of the i r  motion include copies of the pleadings, transcripts of plaintiff and Officer Zappulla’s 
cleposition testiniony, and the transcript of plaintiffs nonjury trial on the charge of resisting arrest. 
De ti.ndants ;iIw submit a signed notarized statement from Kenneth Darwell. 

4 t  hi. euamination before trial, Officer Zappulla testified that he recognized plaintiff wliile he was 
iirtciiiptiiig t o  cult the vehicle, and that hc knew there was an active warrant for plaintiffs arrest. Officer 
/ ~ p p ~ i I l a  test fietl that plaintiff ran between twenty to thirty feet behind the stopped vehicle before he 
a u g h t  up t o  i im and grabbed his shirt. He further testified that plaintiff resisted arrest and attempted to 
~ c t  lo\e by kiching, pushing and trying to get his hands off him. Officer Zappulla testified that he 
piiiichcd plaintiff’on the left side of the face in order to subdue him, and that he told plaintiff to place his 
hailti.; behind his bach before liandcufi-ing him while he was on the ground. He also testified that neither 
tic nor liis partner kicked plaintiff. 

Ar h i .  ewiiinatioii before trial, plaintiff testified that at the time of the incident he knew that there 
ii a> ;I bench 
toulards its rc3r atier it had been stopped by tlie police. Plaintiff testified that the police officer told him to 
stop runn in~  and grabbed him while he was heading towards the rear of the car. Plaintiff also testified that 
thc police officcr struck him once in the face and kicked him in his ribs when he attempted to move during 
L h c 11 and e ~i t Ti n 9 p ro cc d u e .  

ai-mnt out for liis arrest and that he sought to avoid arrest by exiting the car and walkjng 

I n  his affidavit Kenneth Darwell, the driver of the motor vehicle in which plaintiff was traveling, 
;I\ crs that hc observed plaintiffs attempt to run from the scene and his stniggle with Officer Zappulla 
hct‘oi e he was handcuffed. Mr. Darwell also states that, just before plaintiff exited the vehicle, plaintiff 
told him that thcre was a warrant for his arrest and that he did not want to go to jail. 

ro h u > t L i l i i  a c u s e  of action to rccover damages for assault, there must be proof of physical 
m i d u c t  placing the plaintiff in imminent apprehension of harmful contact. To recover damages for 
battcry, a pla ntiff’niust prove that there was bodily contact, that the contact was offensive, and that the 
defendant inttmded to make contact without plaiiitifrs consent (see, Fugazy v Corbettu, 34 AD3d 728, 
ti25 NYS2d 120 [ 20071; Cotter s Sumtitit Sec. Servs., 14 AD3d 475, 788 NYS2d 153 [ZOOS]; Basteiiz v 
Sorto, 290 AIj2d 1.32. 749 NYS2d 538 [2002); see also Merzoii v County of Suffolk, 767 F Supp 432 
[ 199 I 1 )  I f o L k  e\ cr., .I police officer cffecting an arrest of a person whom he or she reasonably believes 
c.ornmjttcd ;I (’1 11111‘ may use physical force “...when and to the extent necessary he or she reasonably 
bclievcs such 15 ncccssary to effect tlie arrest, or to prevent the escape from custody” (Penal Law $35.30; 
\ c ’ c J ,  ibfnvvevo 11 City of New York, 33 AD3d 556, 824 NYS2d 228 [2OO6]; Akunde s City of New York, 
775 AD2d O i  I .  7 I3 NYS2d 341 [2000]; Stein s State of New York, 53 AD2d 988; 385 NYS2d 874 
I 107o 1 )  

Defendants’ submissions establish prima facie that Officer Zappulla was reasonably justified in 
mi tis force to cl‘fthct the arrest of plaintiff (see, Marrero v City of New York, supra; Akaizde v City ufNew 
I’odi ,  s i ( p i x :  \ t jL)  ulso. Merzon v County ojSufjolk, szlprcl). Plaintiff testified at his deposition that he was 
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attlmpting tc e\ ade arrest by fleeing the scene of the traffic stop, because he knew that there was an 
o ~ i  tntanding warrant for his arrest and he feared that the police officers would recognize him. Moreover, 
I\ hilc plainti-“testified that he did not run, he also testified that he attempted to escape arrest and struggled 
u irh Officer Zapp~illa. The affidavit of Kenneth Darwell confirms that plaintiff actively resisted arrest by 
iwiiiing anti lighting with Officer Zappulla before he was subdued. , 

Plain;ift’s claims under 42 USC tj 1983 also are without merit. 42 USC $ 1983 does not create any 
\Libstantive r ghts; rather it provides a procedure for redress of a deprivation of rights established 
cI\ewherc (Cltaymtuii v Hoiistoii WeZjizre Rights Orgartization, 441 US 600 [ 19791; Sykes v James, 13 
1-3ii 515, 515 [ 19931, cet-fdeiziecf 512 US 1240 [1994]). To establish a claim under42 USC 5 1983, a 
plaintiff inus[ ho \v  that tlie conduct coniplained of deprived him of a right, privilege or immunity 
puaiimtecd bv the Constitution or the laws of the United States and that such conduct was committed by a 
p c r v ~ i  actin& under color of law (DiPaZnia v Pltelait, 8 1 NY2d 754, 593 NYS2d 778 [ 19921). 

M’hilt, i t  I:, indisputable that Officer Zappulla was acting under “color of law” during the arrest, 
pl:iintiff‘s ck  in1 that Officer Zappulla used excessive force must be analyzed under the Fourth 
4mcndment and its standard of objective reasonableness (see, Ostraiider v State, 289 AD2d 463, 735 
CYS2d 163 120Ol]: Passiizo vstate,  260 AD2d 915, 689 NYS2d 258 [1999]; see also, Gralzain v 
Coiinor, 490 IIS 386 [ 19891). Officer Zappulla’s conduct must be judged from the perspective of a 
reasonable oi’ficei. on the scene, rather than with the 20120 vision of hindsight (GraJtam v Coiiiior, supm). 
I‘urtlierniore. 11 IS nccessaiy to consider all the facts underlying the arrest, including the severity of the 
criiiie at issuc. wliether the suspect posed an immediate threat to the safety of the officer, and whether the 
w p x t  w m  actively resisting arrest or attempting to evade arrest by flight (see, Koeimarz v City of New 
).‘orX, 36 AD3d 45 1, 829 NYS2d 24, Iv denied 8 NY3d 814, 838 NYS2d 840 [2007]; Vizzari v 
HLwiaitdez. I AD3d 43 I ,  766 NYS2d 883 [2003]). Here, the record indicates that Officer Zappulla acted 
reasonably LI  ider tlie circumstances and did not use excessive force while placing plaintiff under arrest 
( ~ L Y .  Riveru 11 City oj‘New York, 40 AD3d 334; 836 NYS2d 108 [2007]; Koeiitiari v City of New York, 
\iq?rii; Steiii v State UfNew York, szipm). Plaintiff failed to submit any evidence, expert or otherwise, 
cienionstrating that  the force used by Officer Zappulla, judged from tlie perspective of a reasonable officer 
on the scene, \\ 
’ c k ~  F’ork, sl i l~r i i  1 

eicesbive ( ~ e e ,  Davis v State, 203 Ad2d 234, 612 NYS2d 88 [ 19941; Stein v State of 

S~niil~irly, insofar as plaintiffs complaint may be read to assert a claim against the County under 
32 1 Sc‘ $ 1 9 x 3  for negligent hiring and training, plaintiff must demonstrate that the local government 
itsell’caused thc \ iolation at issue through an official policy or custom that caused plaintiff to be subjected 
to J cleiiial ot a constitutional right, privilege or immunity (Moriell v New Yovk City Dept. of Social 
S e m . ,  436 1 IS 658 [ 19781; Jackson v Police Dept. of City ofNew Yovk, 192 AD2d 641, 596 NYS2d 457 
1 1 cb03], I\, ticrirc~d 82 NY2d 658, 604 NYS2d 557 [ 19931, cert denied 5 1 1 US 1004 [ 19941; Howe v 
I ’iiYage of Tvuniansburg, 199 AD2d 749, 605 NYS2d 466 [ 19931, lv deriied 83 NY2d 753, 612 NYS2d 
I 0 7 J 1 9941 ). ‘Therefore, only where a municipality’s failure to train its employees evidences a deliberate 
indifference to the rights of‘ its inhabitants can such a short coming be properly thought of as a policy or 
custom that i s  actionable under 42 USC 5 1983 (Jackson v Police Dept. of tJie City of New Yovk, supra; 
\ C Y ’  itl\o, W r q  1’ City of New York , 490 F3d 189 [2007]; Jenkiiis v City of New Yovk, 478 F3d 76 
j7007j). M o  ‘co\’cr, such a policy may not ordinarily be inferred from a single incident of alleged 
illcbgaiity. \\,liere. as i n  this case, plaintiff failed to submit any evidence that the County was aware that 
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( )f”icer LappiiI la acted intentionally and recklessly toward other members of the public on prior occasions 
ancl acquiesced his conduct (Sarris v Rotzindo, 83 1 F2d 397 [ 19871). Thus, plaintiffs mere allegation that 
tlii. ( ’ounty o f  Suffolk breached its duty by negligently hiring and training Officer Zappulla is insufficient, 
a b  a matter 01‘ la\\. to make out such a claim under 42 USC 9 1983 (see, Moizizell v New York City Dept. 
ofsocial Servs., ~ u j m i ;  Neiglibour v Covert, 68 F3d 1508 [ 19951, cert deiiied 5 16 US 1 174 [ 19961; see 

A4niin v .llvttre:. 242 AD2d 3 18, 66 1 NYS2d 250 [ 19971). 

The portion of defendants’ motion seeking to dismiss plaintiff‘s claim for violation of his 
C oiii tecnth A meiidmcnt right to adequate medical treatment also is granted. In cases involving a pretrial 
de1 ainec’s right to medical treatment, the applicable constitutional protection is the Fourteenth 
Amendment‘s Due Process Clause (see, Bell v Wolfislr, 441 US 520 [ 19791; Landy v Irizarry, 884 F Supp 
78Y [ I  W S ] )  ,4ithough the United States Supreme Court and the Second Circuit have left unresolved 
1)rr.ciwly nli it thc standard of care is under the Fourteenth Amendment, the Due Process rights of a 
prcti-ial detai lee IS at least as great as the Eighth Amendment protection available to a convicted prisoner 
( \ C  c . City qf Rev~rve v Massaciiccsetts. Gert. Hospital., 463 US 239 [ 19831; Laizdy v Irizarry, szipm). To 
establish an 1:ighth Amendment violation arising out inadequate medical treatment, a prisoner must prove 
t h a t  the defendant was deliberately indifferent to the prisoner’s medical needs (see, Estelle v Gamble, 429 
I S <I7 [ 1970)) A prisoner must satisfy two requirements - one objective and one subjective - in order to 
p r c ~ ~ l  on such ii claim (see, Cliaiice v Armstrong, 143 F3d 698 [ 19881). First, the prisoner must prove 
that his medical need was a condition of urgency that may produce death, degeneration, or extreme pain 
(Neimiligs v G o ~ T z J ~ ~ ,  134 F3d 104 [ 19981; Hathaway v Couglzlirz, 99 F3d 550 [ 19961). Second, the 
prisoner must provc that the charged official acted with a sufficiently culpable state of mind (Chance v 
:frinvtrorig, i ipi ‘u 1 

Here, the record is devoid of any evidence establishing that plaintiffs injuries were of such 
urgent! tha t  they may have resulted in death, degeneration or extreme pain, thereby rising to the level of 
‘tn E:ighth Ai-iendmcnt violation (see, Chance v Armstrong, supra; De La Rosa v State ofNew York, 173 
’Clisc2d 1007, 662 NYS2d 921 [ 19971). Rather, the record indicates that on the night of the incident, 
plmtiff’s onl) visible injuries consisted of a swollen eye and a bruised lip. Although plaintiff testified 
that tuo police officers refused his request to be taken to the hospital on the grounds that he would miss 
coiirt the followiiig morning, he also testified that a police lieutenant came to his cell in order to inspect 
his iiijuries. ; 11d that he was given an ice pack to place on his face. Plaintiff fLirther testified that he was 
&le t o  place J call to his sister in order to inform her of his arrest and incarceration. 

Final 4. absent any cvidence in the record that Officer Zappulla acted tortiously, summary 
juclgment dismissing thc claim against the County for negligent hiring and training also is granted (see 
goicv-nli), Craiiami v City of New Yovk, 279 AD2d 435, 720 NYS2d 452 [200 I]; Jackson v Police Dept. 
of‘tlie City of,New York, mpr-a; Manit v Alvarez, supra). 

Acco dinglj, defendants’ motion for summary judgment dis 
y a n  tcd. 

i)a t c d : DEC 2 0 2[1[17 
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