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OI<DEXED tha t  these motions are consolidated for the purpose of this determination; and it is 
‘ilrtller 

ORDERfD t h a t  thc motion (#003) by defendants/third-party plaintiffs for an order pursuant to 
(.’PL R 32 12 granting siimniary judgment dismissing plaintiffs Labor Law $ 5  200, 240(1), 241(6), and 
c:omnion-lav iiegligence causes of action, and summary judgment in their favor on their claim for 
common-lav ~ndemnification against third-party defendants, is granted to the extent that plaintiffs 
Lahor Law $\‘ ZOO md 240(1) claims, and plaintiffs Labor Law 5 241(6) claim based upon the alleged 
1 iol,ition of :lie Industrial Code found at 12 NYCRR $ 5  23-6.1 (i); 23-9.4 (11) and 23-9.5 (c), are 
tlisniisscd, a;icl  is othcrwise denied; aiid it is fiirther 

ORDERED that the motion (#004) by tlie third-party defendants for an order pursuaiit to CPLR 
72 12 granting summary judgment dismissing plaintiffs Labor Law $ 9  200, 240(1), 241(6), and 200 
common-la\\ negligcncc causes of action as against thein, as well as tlie third-party claim for cominoii- 
l,i\a indenini 1ic;ition. is dcnied. 

Plainti fl’conimenced this action to recover damages pursuant to Labor Law $ 5  200, 240(1), and 
74 1 ( 0 ) .  and br common-law negligencc, for injuries he suffered when he fell from the bucket of a 
13olicat and i t  ran over him. Plaintiffs employer, Grandview Contracting Corp., (hereafter Grandview) 
had contract XI with Intercity Development (hereafter Intercity) to remove the oil burner tanks and hot 
\v;i1cr heater; ti-om apartment buildings which defendants assert were owned and managed by 
i’ciitcrcach I b l t y .  L LC (Iicreaftcr Centereach). 

P1aii;til’t‘testi~ed at his deposition that lie was employed by Grandview as a laborer “B,” which 
included opcratiiig Bobcats (a skid loader with a bucket attached by four arms or fingers) aiid other 
~~teniolition I-iacliines. On thc day of his accident he and his coworkers were dismantling boilers and hot 
WJI er heater5 and rcmoving thein from the apartment buildings. He had operated the Bobcat in the 
mL)rning a i i c  his coworl~cr, Dennis, was going to operate it in tlie afternoon. When the returned to work 
L i C t ~ i -  their lunch kx-c:al\, both he and Dennis got to the Bobcat at tlie same time, Dennis got into the cab 
211d plaintill u as going to ride in tlie bucket to the next apartment building. However, after he got one 
foot into the bucket the rn.ichine started LIP and began to move, aiid plaintiff lost his balance and fell. 
I’lic I3obcat r;in over him and he suffered grave injuries, including amputation of his lower leg. 

Labc I L a w  $ 240( 11, commonly known as the “scaffold law,” creates a duty that is nondelegable 
211- d an ownc I- o r  gcneral contractor who breaches that duty niay be held liable in damages regardless of 
\L hcthcr either actually esercised supervision or control over the work (see, Ross v Curtis-Paliner 
I/yr/rn-E/c~-.  Co., 8 1 NY2d 494, 601 NYS2d 49 [1993]). The “exceptional protection” provided for 
n L~rkers by ii 330( 1 ) is aiiiicd at “special hazards” and is limited to such specific gravity-related 
accidents its liilling from a height or being stnick by a falling object that was improperly hoisted or 
I naclcquatcl> scciired (Ross v Curtis-Paliner Hydro-Elm. Co., supra at 501 ; Rocoviclz v Consolidated 
Erlisoii Co.. 78 NJ72d 509, 514, 577 NYS2d 219 [1991]; Ziiiziiier v Clieiitiiizg Coiiizty PerforiniizgArts, 
0 5  NY2d 5 13. 303 NYS2d 102 [ 19851). However, the special protection afforded by 5 240(1) does not 
c‘iicoiiipass any a n d  all perils that may be connected in some tangential way with the effects of gravity 
( Ross v Cirrtis-Pctliiier Hydro-Electric Co., szipm; Rodriguez v Margaret Tietz Ctr. for Nursing Care, 
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b 4  N E ’ X  84 1 ~ 0 10 NYS2d 900 [ 19941). In order to prevail upon a claim pursuant to Labor Law S; 
240( I 1, a plaintiff must estal3lish that the statute was violated and that this violation was a proximate 
ca,ise of his injiiries (Bland ~Maizochericin, 66 NY2d 452, 497 NYS2d 880 [1985]; Syragzie v 
t’eckliiriit hJuteria1.s Corp., 240 AD2d 392, 658 NYS2d 97 [ 19971). 

Hei-c the [’acts do not support the absolute liability imposed by Labor Law 5 240(1). In Modeste 
1’ M ~ : N  Coiirr. (30 .4D3d 255,  835 NYS2d 156 [2007]), a case similar to plaintiffs, the worker was 
tlii~nun koni the roof of’a Bobcat he was riding on when the machine lurched. In Modeste, as here, the 
I3obcat was not being used to facilitate access to a different elevation level for the plaintiff or his 
iiiatcrials bui was being used for transportation. Plaintiff herein was attempting to stand in the bucket of 
the Bobcat ax1 ride i t  to the next work location when he fell. Accordingly, the Court concludes that the 
accident did not entail the kind of elevation-related hazard contemplated by 5 240(1) (see also, Tuefer v 
! m i g  Is. R.Xt.. 3 NY3d 399, 408-409, 795 NYS2d 51 1 [2005]; Dillrivio v City of New York, 264 AD2d 

f5. I 18- I I O .  703 YYS2d 550, a@ 95 NY2d 928, 72 1 NYS2d 603 [2000]), and plaintiffs Labor Law 5 
230( 1 ) cause o f x t i o n  is dismissed. 

Laboi- LAM $ 24 l(6) requires owners and their agents to “provide reasonable and adequate 
protcctioii &lid safety” for workers and to comply with the specific safety rules and regulations 
proiiidgatcd hq the C‘oniniissioncr of tlie Department of Labor. As is the duty imposed by Labor Law S; 
240( 1 ), the uuty to comply with the Commissioner’s regulations imposed by S; 241(6) is nondelegable 
(Ross 1’ Cimis-Pidiiwr HqvltwElec. Co., sipm; Loizg v Forest-Felzllzaber, 55 NY2d 154, 448 NYS2d 
I32 [1082]; 4llcri 1’ Cloutier Constin. Cory., 44 NY2d 290, 405 NYS2d 630 [1978]). Therefore, a 
~ ~ 1 ~ ~ 1 1 i t i f f w I i o  asserts a viable claim under 4 241(6) wherein the rule or regulation alleged to have been 
hrc,xlied is ;i "specific positive command” and not merely “general safety standards” need not show that 
defendants eYcrciscd supervision or control over the work site or had actual or constructive notice in 
orJcr to establish a right of recovery (see, Ross v Curtiss-Palmer Hydro-Elec. Co., supra; Rizzuto v 
L.4. Weiigc~,~ Contr. Cu., 01 NY2d 343, 670 NYS2d 816 [1998]). 

Plainti ff-s opposition is confined to defendants’ alleged violations of 12 NYCRR 23-6.1 (i); 
23-0.2 ( i ) ;  2.A-9 3 (11) and 23-9.5 (c). Plaintiff did not address the remaining Code violations as listed in 
ilic hi11 of 13; rticulars and, in any event, they are either not applicable to the instant scenario or are too 
general. 1t I:, obvious from plaintifi’s deposition that he is alleging that he, and his coworkers, were 
i-outiiieI> pemiitted to ride in the bucket area of the Bobcat. Therefore, section 23-6.1 (i), which 
prohibits riding i n  the buckets of hoisting equipment, but specifically excludes fork lift trucks, and 
section 23-0 4 (17) (4), \vliicli prohibits unauthorized persons fi-om being in the cab or immediately 
d l x c i i t  to t IC cnb o f a  power shovel or backhoe, are not applicable to plaintiffs accident. However, 
sczt io i i  23-0 2 ( I )  prohibits persons from riding on the buckets ofpower-operated equipment or 
~iixliines, a i d  therefore is arguably specific enough to fonn a predicate for plaintiffs S; 241(6) claim. 
I’hcreforc. d:fendants have not established that this section is insufficient, as a matter of law, to support 
p1,iintil‘f s $ 24 l ( 0 )  claim (Modeste v Mega Contr., stipvn at 256). 

The t-‘oui-t o f  Appeals has held that a violation of the Industrial Code, while not conclusive as to 
1111; question of negligence, would constitute some evidence of negligence and thereby reserve, for 
i ~ i 0 1 ~ 1 t l 0 1 1  b:, <I juri,, thc issue of whether the operation or conduct at the work site was reasonable and 
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,idequate Lintlet- the particular circumstances (Rizzzito v L. A. Weizger Contr. Co., s z p n ;  Hernzarz v St. 
.Jolrn’.s Episcopal Hosy., 242 AD2d 3 16, 678 NYS2d 635 [1997]). Plaintiff must still establish that the 
Code was v iolaf~:d and that this violation was a proximate cause of his injuries (Bland v Marzoclzerian, 
.i 1 1 i 7 ~ 1 ;  Sprcigiic~ I’  Yecklrnmr Materials Corp., supm), subject to defendants’ claims of plaintiffs 
contributory or comparative negligence (Bazcer v Female Academy of tlze Scared Heart, 97 NY2d 445, 
353. 731 h’I’S2d 401 [2002]; Rizzzito v L. A. Werzger Contr. Co., szipm at 350). Accordingly, summary 
judgment dismissing plaintiffs claim that defendants’ violated 5 241(6) is denied, to the extent that it is 
hasid L I ~ O I I  the alleged violation of section 23-9.2 (i). 

The potection provided by Labor Law 5 200 codifies the common-law duty of an owner or agent 
10  pro^ ide employees with a safe place to work (Jock v Fieiz, 80 NY2d 965, 590 NYS2d 878 [1992]). It 
applies to ov, iiers, gcneral contractors, or their agents (see, Riissirz v Louis N. Picciano & Sons, szlpra) 
wlio exercised control or supervision over the work and either created an alleged dangerous condition or 
had actlid or constructive notice of it (Lontbardi vStout, 80 NY2d 290, 590 NYS2d 55 [1992]; Yong 
.fz i  Kiiir v Hcdwrt Coizstr. Co., 275 AD2d 709, 713 NYS2d 190 [2000]). Where, as here, the alleged 
dangerous condition arises from the method or material controlled by the contractor and the owner or 
agent exercised no supervision or control over the injured employee’s work, no liability attaches under 
the coniiiioii la[\ 0 1 -  Labor Law 8 200 (Coines v New York State Elec. & Gas Corp., 82 NY2d 876, 877, 
(109 NYS2d 1 08 19031). Accordingly, the defendants are granted summary judgment dismissing these 
ca~ises of‘ action. To the extent that the third-party defendants have sought summary judgment 
dismissing plaintiff’s claims as against them, it does not appear that plaintiff asserted any claims against 
the third-part>. dcfcndants, and therefore such relief is denied. 

As a yeticral i-idc, an owner held vicariously liable for a plaintiffs injuries pursuant to Labor Law 
241 ( 0 )  is entitled to full common-law indemnification from the “actor who caused the accident” 

(Clrrrpel v ,1.Iitclrell. 54 NY2d 345, 618 NYS2d 626 [1994]; Rivera v D’Alessaizdro, 248 AD2d 522, 
( 6 0  NYS2d 577 [ I  9951). However, to establish a claim for common-law indemnification “the one 
seeking intiemnily must prove not only that i t  was not guilty of any negligence beyond the statutory 
liability 13111 must also prove that the proposed indemnitor was guilty of some negligence that contributed 
to the causation ofthe accident” (Perri v Gilbert Johnson Enter., 14 AD3d 681, 685, 790 NYS2d 25 
[ 2VO5]; Prie.st!y I) Montefiore Med Ctr./Eirzsteiiz Med. Ctr., 10 AD3d 493, 495, 781 NYS2d 506 
[ 20041; Corivin v Professional Data Mgt., 259 AD2d 60, 65, 693 NYS2d 596 [1999]). Here, 
tfell.ndants ha \  c not been foiind vicariously liable to plaintiff nor have they established, as a matter of 
lm, that some negligence on the part of the third-party defendants contributed to causing plaintiffs 
accident (BeriedcJtto v Carrera Realty Cory., 32 AD3d 874, 822 NYS2d 542 [2006]; C o p e  v 
IVilrljZower A?.Stafe.S D o . ,  3 1 AD3d 484, 8 I8 NYS2d 546 [2006]). Accordingly, the motion for summary 
1 Liclyicnt on their claim for common-law indemnification is denied to the third-party defendants and the 
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