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-) i t  is, 

ORDERED that the motion by defendant Long Island Paneling Center of Centereach, Inc. for 
~~itiitiiLit-y judgnicnt dismtssitig the complaint and all cross claims against it is denied; and it is further 

ORDERED t h a t  thc CI-oss mot ion  by defendant ARG Concrete Corp. for summary judgment 
tiisniissirig thc complaint and all cross claims against it  is denied. 

This is ;it1 action to recover damages for personal injuries allegedly sustained by plaintiff 
.lucc~i~liiic I’otllaski (“plaintil’f’), at approximately 6 9 0  p.m. on July 28, 200 1, when she tripped and fell 
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into ;I hole in tront of’a i’urnitiire store on 2410/2418 Middle Country Road, Centereach, New York, 
leased by dcfrndant C‘asco Sleep World and Dinettes, Inc. (“Casco Sleep”) and owned by defendant Long 
Islanct Pancling Center, lnc. sihla Long Island Paneling Center of Centereacli, Inc. (“Long Island 
1)aticIitig”). \\ Iiii.11 h x t  its on*n retail store adjacent to tlie furniture store. Prior to the accident, Long 
Islc.nd I’atielitig entered into ;in oral contract for expansion of its building with defendant ARG Concrete 
C 01-17. (.’.AI<<i (‘oncretc”). AKG Concrete had pcrfornied its work specified i n  the proposal submitted to 
Lotig Islatid [’at ieling. including reiiioving and replacing the old existing sidewalks. Plaintiffs allege that 
dci’cntianis I\ CIY negiigciii in, atiiotig oiiicr things, creating a dangerous coiibitioil by ieaiiiiig a hole oli the 
premises; fiiiling to maintain t he  premises i n  a reasonably safe condition; and failing to warn plaintiff as 
t ( )  t tic da  ngc 1-0 tis ;I nd ha/.arcious conditio ti. 

Long .slatid f’ancling  no^^ tiiovcs for summary judgment dismissing tlie complaint and all cross 
claims agains: i t  on the grounti that plaintiffs have failed to prove that i t  was negligent. Long Island 
Paticling alleges tliat i t  neither created the dangerous condition nor had actual or constructive notice of the 
condition. Lc,ng Island Paneling also alleges that i t  is not liable for the negligent acts of its independent 
contractor AI<.( i <.’oncretc where Long Island Paneling did not supervise, direct or control tlie work of 
. . lRC; Concrete. I n  support, Long Island Paneling submits, iiiter alia, the pleadings, a bill of particulars, 
tlie depositior: testimony given by plaintiff, Long Island Paneling’s representatives, Robert Sternberg and 
l<ol)ct-t Lewis and ARC; Concrete’s representative, Alfredo Goncalves, taken on October 20, 2004. 

A t  lier examination be !’ore trial, plaintiff testified to the effect that, at approximately 6:OO p m .  on 
itic cia\; or rhc accident, snc drove a minivan i n  which her mother ana two itiiie ciiiidren were passengers 
atid parked thc \,chicle in tlie parking lot i n  front of Casco Sleep. After exiting her vehicle, die walked on 
the siile\\xlk to\\ai.ds the front door- of Casco Sleep and, when slie got to tlie front door, she tried to open 
tlic door and fiiilccj. After she saw a sign indicating that the store was closed at 5:30 p.ni., she walked 
back to her \rcliiclc and told her mother that the store was closed. Thereafter, she was going back to the 
store to “looh i n  the u.indo\v.” She stepped up on the sidewalk, 15 feet right from the front door and 
\ulkcd on tlie side\valk to get to the window. After walking across the sidewalk, she “got onto the dirt 
iit-ea” a n c i  was “looking i n  the window.” She continued to stop and move down towards tlie front door, 
lookitis i n  tlic \\\-indo\\. Attcr thc last stop, shc turned her body to return to her vehiclc. At the time, she 
\vas still on tlic dirt area and u’as going “straight at the sidewalk.” She took one step with lier right foot 
\iIiich canic itito contact with dirt. Prior to the incident, she looked down at tlie area and saw that it was 
Icvc.1 \\,itli  the sur-rounding dirt.  At that time, slie did not see “any holes or depressions” in the area. When 
she vias stepp rig u i t h  her left foot, her right foot remained at that spot where slie stepped down, and she 
“ciroppcd in to  [a] hole.” 

A t  his deposition, Robert Stcrnberg testified to the effect that he is a principal and tlie vice- 
pre>.ident of Long Island Paneling, and it  owns the subject property, where Casco Sleep is located. Prior 
to the subject ,.iccident. Long Island Paneling made a decision to expand the building for its west side, 
including building additional space. Mr. Stcrnberg consulted with Hawkins, Webb and Jaeger, an 
architect, \vliicli formulated a site plan for the expansion, and hired contractors - a “concrete guy,” a 
”steel giiy.” ari electrician and a giiy to do the sprinkler. Mr. Sternberg testified that he played a role in 
scheduling the contractors and that, while the construction was being done, he was at the construction site 
”clLiite often” to scc that “c\~erytliing was okay.” ARG Concrete was hired by Mr. Sternberg and was the 
lirst contracto - \\ 110 performed work a t  tlie expansion site. During tlie excavation process, Mr. Sternberg 
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did not gi\.c i i n ~  tlyc o f  instruction or advice to ARC Concrete. As part ofthe expansion, the sidewalk 
n x  expanded or Icngtlicncd by ARG Concrete. The sidewalk that runs along the front of the building 
n x  2111 r c n i o \ ~ e d  and replaced. The flower beds i n  front of Casco Sleep, which existed prior to the 
c.sl:atisiion. M (:IT ;ilso “cxpmded down to the end of the building.” The expansion project was done in 
three to six months. including tlic sidewalk extension. Upon conipletion of the expansion, Casco Sleep 
occupied tlic cspandcd area. MI-. Sternberg finally testified that ARG Concrete did not advise Mr. 
Ste:-nbcrg tha.. during the course of its installation of tlie sidewalk, i t  “encountered holes or depressions in 
tiie ground.” 

At his deposition, f<obcrt Lc~iris testified to the effect that lie is a building and facilities manager of 
Lotig Island Paiieling. IHe was n.orking for Long Island Paneling when i t  expanded its New Hyde Park 
store in 1907 o r  I W X .  I n  the expansion, his role was “clean[ing] up between contractors and calling LIP 
 ti^- sclicciiiliiiy.” l le \ i x s  also involved i n  tlic expansion i n  dispute on the Centereach store, and his role 
\ ~ ; i > ~  “siniilar to tlic role [he] played at the New Hyde Park expansion.” He visited the work site on a daily 
hasis anti stayed there tor approximately halfan hour unless he was need to do something. His job was to 
”niake sure ei’erything \vas running smoothly.” He neither was authorized nor did he “perform inspection 
to determine i 1‘[contractors‘] \vork has being done properly.” Mr. Lewis testified that, prior to the subject 
cspatision, tlic expanded iirc;~ was ;in asphalt parking lot and that, as part of the expansion, the old 
\i alk\vaq \+.;is remo\~ed and the new walkway was replaced by ARG Concrete. He did not observe “any 
digging o r  excavation being pcrtbrmcd along the front of tlie expansion for the walkway.” He also did 
not obscr\,c an)’ holes i n  the !lower beds area from the tinie the sidewalk was poured until the tinie of the 
ace ,dent. 

At his October 20, 2004 deposition, Alfred0 Goncalves testified to the effect that he is the 
presiclcnt of A RG Concrete and i t  is engaged i n  the business of excavating and installing curbs, sidewalks, 
aprons, founti.ition, footing and flooring. ARC Concrete previously worked for Long Island Paneling for 
constructing ;I retaining wall in  its New Hyde Park store. I n  2000, Mr. Goncalves was contacted by Mr. 
Stet-nberg, anti they discussed the expansion of the Centereach store. Thereafter, Mr. Goticalves provided 
M r .  Steinberg n- i t l i  a propcxil which was essentially the estimate of the expansion cost, and the proposal 
\\‘as accepted. The pro1~osa1 incliidcd the excavation work, concrete footings, foundation and floor with 
regmi to the csixinsion as well as removing and replacing the old existing parking lot and sidewalks. 
~lpproxiniatcly two or three wccks thereafter, ARG Concrete started to perform its work specified in  the 
proposal. N o  one liom Long Island Paneling, including Mr. Sternberg, gave Mr. Goncalves any 
instrtiction on I i o ~  to pcrform the Lvork at the expansion site. 

While. io  proire a prima 1;icic case of negligence in a trip and fall case, a plaintiff is required to 
sI1c)ii t h a t  the dcfcndant created the condition which caused the accident or that the defendant had actual 
or cotistructi\rc tioticc of tlie condition (.see>, Brudislt v Turrk Tech Corp., 2 16 AD2d 505, 628 NYS2d 807 
[ I W 5 ] ) .  tlie dctbndant. ;is tlie movant i n  this case, is required to make a prima facie showing afiirmatively 
establishing the absence of notice as a niatter of law (see, Kuceru v Wuldbuurrrs Sirperrrrurkets, 304 
AD?d 53 1. 7iP NYS2d 133 12003 1;  Dwoskiir v Burger King Corp., 249 AD2d 358, 67 I NYS2d 494 
[ 1 W X ]  ). Liability can be predicated only upon failure of the defendant to remedy the danger after actual 
o r  constructiirc notice of the condition (Piucqirudio v Recirie Realty Corp. 84 NY2d 967, 622 NYS2d 493 
[ 1004] 1. Moreover. the issue of actual or constructive notice is irrelevant where defendant had a duty to 
i‘on:iiict re:iso iable inspections of the premises and failed to do so (see, Weflev v Colleges of the Seiiecus, 
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2 1 i .4D3d 2$:0. t)35 NYS2d 990 [ I0051; tVut.son v New Yurk, 184 AD2d 690, 585 NYS2d 100 [ 19921). 
l-’it;tliernior~e. \\-liethcr ;i cinngerous condition exists on real property so as to create liability on the part of 
tlic laiido\wicr depends 011 tlic peculiar facts and circumstances of each case and is generally a question of 
tact for thc j i  I-) ( . \oc>- M o o r i s  v ll’ude Lrrp Curistr. Cu., 24 AD3d 1005, 805 NYS2d 204 [2005]; Fasairo 
\’ G ~ ~ ~ t / - J l b ( , ~ d  C ‘ L ~ / I I L ~ ~ C ~ ~ * ,  2 I / l D 3 d  440, 799 NYS2d 827 [2005]). 

Here. Long Island I’ancling fiiilcd to establish its entitlement to judgment as a matter of law. The 
iickiiiced e\ iilciicc ii-idic:iics ihai Loiig islaiid Paneling neither perforiiled any work which was related to 
the espansioi~i nor protfidcd AKG Concrete any instruction as to how to perform the work. The adduced 
e\,idcncc also indicates t h a t  plaintiff and Mr. Lewis did not observe the hole in the flower beds area, 
\\.liicIi plainti fl. fell into, prior to the accident. Nevertheless, viewing the evidence i n  the light most 
liivor;ibIc to pl;iin~ii’l; a s  the nonmoving party, there is a question of fact as to whether Long Island 
I’:incling niaintaincd its properties in  a reasonably safe condition and properly performed inspection upon 
coniplction o.’tlic cspansion ( . s w ,  McCrrrnrtrirrgs v New York City Tr. Autlr., 8 1 NY2d 923, 597 NYS2d 
0511 [ I O C ) ? ] ;  L:tr.s.so v Miller, 40 NY2d 233, 386 NYS2d 564 [ 19761; Sherry v Nortlr Colorrie Cent. Sclrool 
Dist.. 39 AD3d OM, 8 3 3  NI’SZd 740 120071). Accordingly, the motion by defendant Long Island 
1% I I c I i ng tb I’ > , t i  ti1 ti1 ;i rq’ -1 udg me t i  t dismissing t he coni pla i t i  t against it is denied. 

AliG :‘cuicretc cross-moves for suniniary judgment dismissing the coniplaint and all cross claims 
agaiiist i t  on thc ground that plaintiffs have failed to prove that it  was negligent. Plaintiffs and Long 
I ~ l a n d  Panelitis oppose the cross motion as being untimely under CPLR 32 12 (a). 

I tcrc. ;is plaintiffs and Long Island Paneling correctly point out, ARC Concrete’s cross motion for 
si:nitiiary jud~jnicnt is untimely inasmuch as i t  was not served within 120 days oftlie filing of the note of 
issir. that is. M:it-ch 3. 2007 (.SCCJ. CPLR 32 12 [a]). Instead, the affirmation of service of the cross motion 
is dated April 30,  2007,  54 days after tlie deadline to file the cross motion for summary judgnient. ARG 
t‘oticrctc’s counsel has pottided no explanation or “good cause’’ for serving the cross motion 54 days 
late. and t l i i t b ,  the Court has no discretion to entertain i t  on the merits (see, Brill v City ofNew York, 2 
NI’3d 648, 71.’ I NI’S2d 26 1 [2004]; TIrotrrp.son v Leberr Horrre for  Adults, 17 AD3d 347, 792 NYS2d 597 
[ 2 0 { ) 5 ] ) .  Mot-:over, while a cross motion for summary judgment made after the expiration of the statutory 
120-days p e r i d .  as here, may be considered by the court, where a tiniely motion for summary judgment 
\v;i> made seeking relief “nearly identical” to that sought by the cross motion, this Court finds that the 
relicf’soiiglit hy  the motion by Long Island f’aneling and the cross motion by ARC Concrete was not 
“tic.it-ly identi,:;il” (s(Y>, Bressirrgliurrr v Juirruicu Hosy. Mcd. Ctr., 17 AD3d 496, 793 NYS2d 176 [2005]). 
I~~Lirdicriiiore, 411G C’oncretc’s cross motion must be denied as procedurally defective for failure to submit 
;i complete copy o f  the pleadings, that is, tlie complaint and the answers of defendants (see, CPLR 32 12 
[ b ] ;  Jl‘ir1c.r v I f d l c r ,  24 AD3d 433. 805 NYS2d 130 [2005]; Gulluglier v TDS Telecorrr, 280 AD2d 991, 
7 2 0  h’YS2d 4.23 [ 200 1 1; Mutlrieseir v hleud, 168 AD2d 736, 563 NYS2d 887 [ 19901). The pleadings 
suh.iiitted \\.it11 another party’s motion or cross motion cannot be incorporated by reference (see, CPLR 
32  12 [t,]). Thereli,rc. the cross motion by defendant ARG Con judgment is denied. 
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