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SHORT FORM ORI R INDEX No. 01-23092
CAL. No. 06-02567-0OT

SUPREME COURT - STATE OF NEW YORK
POST-NOTE MOTION PART - SUFFOLK COUNTY

PRESENT:

Hon. ROBERT W. DOYLE MOTION DATE ___4-17-07
Justice of the Supreme Court ADJ. DATE 9-6-07
Mot. Seq. # 015 - MD
#016 - XMD
________________________________________________________________ X
JACQUELINE PODLASKI and LEONARD : GRUENBERG & KELLY, PC
PODLASKI, : Attorneys for Plaintiffs
Plaintiffs, : 3275 Veterans Memorial Hwy, Suite B-9
- against - : Ronkonkoma, New York 11779
LONG ISLAND PANELING CENTER OF : MORENUS, CONWAY, GOREN & BRANDMAN
CENTEREACH, INC., CASCO SLEEP WORLD Attorneys for Defendant Long [sland Paneling
AND DINETTES, INC., TERRY GALLAGHER, : 58 South Service Road, Suite 350
INC and TERRY (AT I AGHFER SFWFERSKS INC - Melville New York 11747
PERFECT LAWN IRRIGATION, INC., JPR :
PLUMBING &« HEATING CO., INC., ARG : BAXTER & SMITH, P.C.
CONCRETE CORP.. EUROCOURTO : Attorneys for Defendant ARG Concrete
EXCAVATICN CORP., THOMAS McGROARY : 125 Jericho Turnpike, Suite 302
ELECTRIC, SUPERIOR AIR CONDITIONING Jericho, New York 11753

& HEATING, FARMINGDALE IRONWORKS,

INC.. WERNER GLASS & MIRROR, INC., and

FOUR SEASONS ROOFING, INC.,
Detendants.

Uipon th following papers numbered 1 to _73  read on this motion_and cross motion for summary judgment ; Notice
of Motion/ Order to Show Cause and supporting papers _1 - 23 ; Notice of Cross Motion and supporting papers _ 24 - 37 ;
Answering Affidavits and supporting papers _38 - 62 ; Replying Affidavits and supporting papers _63 - 73 ; Other__; (amd-after

hearmreotmmsehrrsupportand-opposed-to-the-motron) it s,

ORDERED that the motion by defendant Long Island Paneling Center of Centereach, Inc. for
summary judgment dismissing the complaint and all cross claims against it is denied; and it is further

ORDERED that the cross motion by defendant ARG Concrete Corp. for summary judgment
dismissing the complaint and all cross claims against it is denied.

This is an action to recover damages for personal injuries allegedly sustained by plaintiff
Jacqueline Podlaski (“plaintiff™), at approximately 6:00 p.m. on July 28, 2001, when she tripped and fell
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into a hole in tront of a furniture store on 2410/2418 Middle Country Road, Centereach, New York,
leased by defendant Casco Sleep World and Dinettes, Inc. (“Casco Sleep”) and owned by defendant Long
[sland Pancling Center, Inc. s/h/a Long Island Paneling Center of Centereach, Inc. (*Long Island
Pancling”™), which had its own retail store adjacent to the furniture store. Prior to the accident, Long
[sland Paneling entered into an oral contract for expansion of its building with defendant ARG Concrete
Corp. (ARG Concrete™). ARG Concrete had performed its work specified in the proposal submitted to
Long Island Pancling. including removing and replacing the old existing sidewalks. Plaintiffs allege that
defendants were negligent in, among other things, creating a dangerous condition by leaving a hole on the
premises; failing to maintain the premises in a reasonably safe condition; and failing to warn plaintiff as
to the dangerous and hazardous condition.

Long sland Paneling now moves for summary judgment dismissing the complaint and all cross
claims against 1t on the ground that plaintitts have failed to prove that it was negligent. Long Island
Pancling alleges that it neither created the dangerous condition nor had actual or constructive notice of the
condition. Leng Island Paneling also alleges that it is not liable for the negligent acts of its independent
contractor ARG Conerete where Long Island Paneling did not supervise, direct or control the work of
ARG Concrete. In support, Long Island Paneling submits, inter alia, the pleadings, a bill of particulars,
the depositior testimony given by plaintiff, Long Island Paneling’s representatives, Robert Sternberg and
Robert Lewis. and ARG Concrete's representative, Alfredo Goncalves, taken on October 20, 2004.

At her examination before trial, plaintiff testified to the effect that, at approximately 6:00 p.m. on
e day or the accident, she drove a minivan in winich her mother and two iittie chiidren were passengers
and parked the vehicle in the parking lot in front of Casco Sleep. After exiting her vehicle, she walked on
the sidewalk towards the front door of Casco Sleep and, when she got to the front door, she tried to open
the door and failed. After she saw a sign indicating that the store was closed at 5:30 p.m., she walked
back to her vehicle and told her mother that the store was closed. Thereafter, she was going back to the
store 1o “look in the window.™ She stepped up on the sidewalk, 15 feet right from the front door and
walked on the sidewalk to get to the window. After walking across the sidewalk, she “got onto the dirt
arca’ and was “looking in the window.”™ She continued to stop and move down towards the front door,
looking in the window. After the last stop, she turned her body to return to her vehicle. At the time, she
was still on the dirt area and was going “straight at the sidewalk.” She took one step with her right foot
which came into contact with dirt. Prior to the incident, she looked down at the area and saw that it was
level with the surrounding dirt. At that time, she did not see “any holes or depressions” in the area. When
she was stepp ng with her left foot, her right foot remained at that spot where she stepped down, and she

“dropped into [a] hole.™

At his deposition, Robert Sternberyg testified to the effect that he is a principal and the vice-
president of Long Island Pancling, and it owns the subject property, where Casco Sleep is located. Prior
to the subject accident, Long Island Pancling made a decision to expand the building for its west side,
including building additional space. Mr. Sternberg consulted with Hawkins, Webb and Jacger, an
architect, which formulated a site plan for the expansion, and hired contractors — a “concrete guy,” a
“steel guy.” an electrician and a guy to do the sprinkler. Mr. Sternberg testified that he played a role in
scheduling the contractors and that, while the construction was being done, he was at the construction site
“quite often” to sce that “everything was okay.” ARG Concrete was hired by Mr. Sternberg and was the
first contracto - who performed work at the expansion site. During the excavation process, Mr. Sternberg



[* 3]

Podlaskr v Long Island
Indes No. 01-23092
Page No. 3

did not give any type of instruction or advice to ARG Concrete. As part of the expansion, the sidewalk
was expanded or lengthened by ARG Concrete. The sidewalk that runs along the front of the building
was all removed and replaced. The flower beds in front of Casco Sleep, which existed prior to the
expansion, were also “expanded down to the end of the building.” The expansion project was done in
three to six months, including the sidewalk extension. Upon completion of the expansion, Casco Sleep
occupied the expanded area. Mr. Sternberg finally testified that ARG Concrete did not advise Mr.
Sternberg tha:, during the course of its installation of the sidewalk, it “encountered holes or depressions in

the ground.™

At his deposition, Robert Lewis testified to the effect that he is a building and facilities manager of
Long Island Pancling. He was working for Long Island Paneling when it expanded its New Hyde Park
store i 1997 or 1998, In the expansion, his role was “clean[ing] up between contractors and calling up
tfor scheduling.™ He was also involved in the expansion in dispute on the Centercach store, and his role
was “similar to the role [he] played at the New Hyde Park expansion.” He visited the work site on a daily
basis and stayed there tor approximately half an hour unless he was need to do something. His job was to
“make sure everything was running smoothly.” He neither was authorized nor did he “perform inspection
to determine if [contractors’] work has being done properly.” Mr. Lewis testified that, prior to the subject
expansion, the expanded arca was an asphalt parking lot and that, as part of the expansion, the old
walkway was removed and the new walkway was replaced by ARG Concrete. He did not observe “any
diggimg or excavation being performed along the front of the expansion for the walkway.” He also did
not observe any holes in the flower beds area from the time the sidewalk was poured until the time of the

acceident.

At his October 20, 2004 deposition, Alfredo Goncealves testified to the effect that he is the
president of ARG Concrete and it is engaged in the business of excavating and installing curbs, sidewalks,
aprons, foundation, footing and flooring. ARG Concrete previously worked for Long Island Paneling for
constructing a retaining wall in its New Hyde Park store. In 2000, Mr. Goncalves was contacted by Mr.
Sternberg, and they discussed the expansion of the Centereach store. Thereafter, Mr. Goncalves provided
Mr. Sternberg with a proposal which was essentially the estimate of the expansion cost, and the proposal
was accepted. The proposal included the excavation work, concrete footings, foundation and floor with
regard to the expansion as well as removing and replacing the old existing parking lot and sidewalks.
Approximately two or three weeks thereafter, ARG Concrete started to perform its work specified in the
proposal. No one from Long Island Paneling, including Mr. Sternberg, gave Mr. Goncalves any
instruction on how to perform the work at the expansion site.

While. o prove a prima facic case of negligence in a trip and fall case, a plaintiff is required to
show that the defendant created the condition which caused the accident or that the defendant had actual
or constructive notice of the condition (see, Bradish v Tank Tech Corp., 216 AD2d 505, 628 NYS2d 807
[1995]), the defendant, as the movant in this case, is required to make a prima facie showing aftfirmatively
establishing the absence of notice as a matter of law (see, Kucera v Waldbaums Supermarkets, 304
AD2d 531, 758 NYS2d 133 [2003]; Dwoskin v Burger King Corp., 249 AD2d 358, 671 NYS2d 494
[1998]). Liability can be predicated only upon failure of the defendant to remedy the danger after actual
or constructive notice of the condition (Piacquadio v Recine Realty Corp. 84 NY2d 967, 622 NYS2d 493
[1994]). Morcover, the issue of actual or constructive notice is irrelevant where defendant had a duty to
conduct reasonable mspections of the premises and failed to do so (see, Weller v Colleges of the Senecas,
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217 AD2d 280, 635 NYS2d 990 [1995]; Watson v New York, 184 AD2d 690, 585 NYS2d 100 [1992]).
Furthermore, whether a dangerous condition exists on real property so as to create liability on the part of
the landowncer depends on the peculiar facts and circumstances of each case and is generally a question of
fact for the jury (see, Moons v Wade Lupe Constr. Co., 24 AD3d 1005, 805 NYS2d 204 [2005]; Fasano
v Green-Wood Cemetery, 21AD3d 446, 799 NYS2d 827 [2005]).

Here, Long Island Paneling failed to establish its entitlement to judgment as a matter of law. The
adduced evidence indicates that Long Island Paneling neither performed any work which was related to
the expansion nor provided ARG Concrete any instruction as to how to perform the work. The adduced
evidence also indicates that plaintiff and Mr. Lewis did not observe the hole in the flower beds area,
which plaintiff fell into, prior to the accident. Nevertheless, viewing the evidence in the light most
tavorable to plainuft, as the nonmoving party, there is a question of fact as to whether Long Island
Pancling maintained its properties in a rcasonably sate condition and properly performed inspection upon
completion o the expansion (see, MecCummings v New York City Tr. Auth., 81 NY2d 923, 597 NYS2d
053 11993]); Basso v Miller, 40 NY2d 233, 386 NYS2d 564 [1976]; Sherry v North Colonie Cent. School
Dist.. 39 AD>d 986, 833 NYS2d 746 [2007]). Accordingly, the motion by defendant Long Island
Paneling for summary judgment dismissing the complaint against it is denied.

ARG Concrete cross-moves for summary judgment dismissing the complaint and all cross claims
against it on the ground that plaintiffs have failed to prove that it was negligent. Plaintiffs and Long
Island Pancling oppose the cross motion as being untimely under CPLR 3212 (a).

Here. as plaintitts and Long Island Paneling correctly point out, ARG Concrete’s cross motion for
summary judgment is untimely inasmuch as it was not served within 120 days of the filing of the note of
issuc. that is, March 3. 2007 (see, CPLR 3212 [a]). Instead, the affirmation of service of the cross motion
is dated April 26, 2007, 54 days after the deadline to file the cross motion for summary judgment. ARG
Concrete's counsel has provided no explanation or “good cause” for serving the cross motion 54 days
late, and thus, the Court has no discretion to entertain it on the merits (see, Brill v City of New York, 2
NY3d 648, 701 NYS2d 261 [2004]: Thompson v Leben Home for Adults, 17 AD3d 347, 792 NYS2d 597
|2005]). Morcover, while a cross motion for summary judgment made after the expiration of the statutory
I20-days period, as here, may be considered by the court, where a timely motion for summary judgment
was made sceking relief “nearly identical” to that sought by the cross motion, this Court finds that the
relief sought by the motion by Long Island Paneling and the cross motion by ARG Concrete was not
“nearly identizal™ (see, Bressingham v Jamaica Hosp. Med. Ctr., 17 AD3d 496, 793 NYS2d 176 [2005]).
Furthermore, ARG Concrete's cross motion must be denied as procedurally defective for failure to submit
a complete copy of the pleadings, that is, the complaint and the answers of defendants (see, CPLR 3212
[b]: Wider v Heller, 24 AD3d 433, 805 NYS2d 130 [2005]; Gallagher v TDS Telecom, 280 AD2d 991,
720 NYS2d 422 [2001]): Mathiesen v Mead, 168 AD2d 736, 563 NYS2d 887 [1990]). The pleadings
submitted with another party’s motion or cross motion cannot be incorporated by reference (see, CPLR
3212 [b]. Therefore, the cross motion by defendant ARG Concrete judgment is denied.
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