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Plaintiffs 
- against - 

F.G.C. PRODUCTIONS, INC., 

D efcndaiit . 

MOSKO WITZ, J. : 

Defendant F.G.G. Productions, hic. 

ORDER 

‘0‘ 

(“FGG”) moves, pursuant t?&&J 3212, for an ordcr 

granting summary judgment disniissing the complaint of plaintiffs Phyllis J. Sirico and Peggy S. 

Davidson, dated May 8, 2006 (“Complaint”) on the ground that no genuine triable issues of fact 

exist in this action for royalty payments that FGG allegedly owes to Sirico and Davidson in 

coimection with the sale and other exploitation of recordings FGG produced and Smash Records 

first released in 1963. The recordings in question fcature performances by a vocal group known 

as the Angels, best known for their song “My Boyfriend’s Back,” of whom plaintiffs were two of 

the three members. FGG additionally requests judgment in its favor on its counterclaiin by virtue 

of plaintiffs’ default. 

As discussed herein, FGG’s motion for sumrnaryjudgment is granted to the extent that 

the Complaint is dismissed. 

BACKGROUND 

With rcspect to Sirico, plaintiffs allege, in relevant part, that: (a) in 1960, Sirico and two 

non-parties entered into an agreeinent with FGG with respect to their services as recording artists 

under the name the Angels; (b) pursuant to the ternis of the agreement, FGG agreed to pay Siiico 
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royalties on the Angels’ rccordings; and (c) FGCi failed to pay Sirico royalties owed pursuant to 

thc agreement. 

With respcct to Davidson, plaintiffs allege that: (a) Davidson performed as a member of 

the Angels, but was not a party l o  this agreement with FGG; (b) Davidson and FGG entered into 

an implied contract, whose specific terms are not pleaded, for the payment of royalties; (c) FGG 

breached the implied contract - a promise to pay royaltics - by failing to pay Davidson the 

royalties earned; and (d) FGG improperly used thc iiaine and likeness of Davidson in connection 

with the conimercial exploitation of the Angels’ recordings. 

Plaintiffs claim that, although their recordings were relcased in 1963, FGG nevcr 

rendered any accountings nor made any payments, notwithstanding the allegcd contractual 

obligations (express or implied) to do so. Plaintiffs do not explain why they waited 40 years to 

assert these claims. 

The Complaint purports to state six causes or action, as follows: (a) by Sirico - breach of 

contract - - that FGG breached thc contract bctween thc parties by “failing to account and to pay 

lo Sirico her full and completc share 01 [royalties] duc from the coniiiiercial exploitations of thc 

Angels’ master recordings” ( h s t  cause or  action); (b) by Davidson - breach of implied conlracl - 

- that Davidson aiid FGG entered into an implied contract whercby PGG agreed to pay her 

royalties and license income generated from the exploitation of the Angels’ master recordings, 

which FGG breached by [ailing to pay the amounts due (second cause of action); (c) unjust 

enrichmcnt, by both plaintifis (third cause of action); (d) accounting, by both plaiiitilfs (fourth 

cause of action); (e) rescission, by both plaintiffs (fifth cause of action); and ( f )  violation ofNew 

York Civil Rights Act 5 5 1, by Ilavidson (sixth cause of action). 

2 

[* 3 ]



DISCUSSION 

FGG contends that the court should grant summary judgment dismissing all of the causes 

of action asserted in the Complaint. FGG subinits an affidavit of Richard Gottehere, an FGG 

principal, dated April 16,2007, i n  support of the motion, together with docuineiitary support. I n  

opposition, plairitiffs do not submit an affidavit by Sirico or Davidson or other evidentiary 

suppoit, but instead submit only an affirmation of counsel. Plaintiffs’ attorney states that 

plaintiffs rely solely upon their Bill of Particulars and Coinplaint (that counsel verified). 

FGG contends that: (1) the statute of limitations or laches bars Sirico’s breach of contract 

and unjust enrichment claims; (2) Sirico has failed to plead facts showing a right to an 

accounting; (3) Sirico has an adequate remedy at law and thus her claim for rescission fails; (4) 

the statute of liniitations bars Davidson’s claims for breach of an implied contract and unjust 

enrichment; ( 5 )  the statute of frauds bars Davidson’s breach of an implied contract claim; (6) 

Davidson has failed to plead facts showing a right to an accounting; (7) Davidson has an 

adequate rcmedy at law and thus her claim for rescission fails; and (8) use of Davidson’s portrait 

and name is permissible pursuant to an exemption of scction 51 of the New York Civil Rights 

Act. 

FGG contends that Sirico’s only claim with any semblance of substaiice is her claim for 

royalties under the agreement, but that, this claim, if valid, would, at most, be limited to royalties 

that accrued during the six-year period prior to the comniencement o i  the suit. FGG submits, 

however, that its obligations under the agreement ended 40 years ago when Sirico breached the 

contract’s exclusivity provision in rccording for a third-party while the recording agrecmeiii was 

still in force. Thus, if Sirico had a cause of action challenging the validity of the contractual 
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provision and the ccssation of royalty payments, FGG contends that the claim arose 40 years ago 

and is now tinie-barred. 

With respcct to Davidson, FGG’s position is that there is no basis in law or in fact for hcr 

c l a im insoiir as she was not a party to any agl-cement with FGG. Thus, FGG submits, Davidsoii 

has no claim lo royalties in connection with any exploitation ofrecordings on which shc 

paiticipatcd. FGG further states that it conveyed all rights in the Angels’ recordings to Smash 

Records in 1963, and thus, even if her Civil Rights Law $ 51 claim had any merit, the proper 

defendant would be Siiiash Records or its successor-in-intercst. 

In order to obtain suiiiinary judgment, the moving party “must iliakc a prinin facie 

sliowing of ciititlenient to judgment as a matter of law, tendering sufficient cvidence to eliminate 

any rnaterial issues of fact from the case” (WineKrad v New York IJniv. Med. Ctr., 64 NY2d 

85 1, 853 11 9x51). “Failure to make such showing requires denial oi’thc motion, regardlcss o l  thc 

sufficiency of the opposing papcrs” (d). The party opposing a summary judgment motion “must 

demonstrate by admissible cvidencc the existence of a factual issue requiring a trial of the action 

or tender an acceptable excuse for his failurc so to do, and the submission ofa  hearsay 

affirmation by counsel alone does not satisfy this requirenicnt” (Zuckerman v Citv of New York, 

49 NY2d 557, 560 [ 19801). T h c  burdcn upon a party opposing a motion for summary judgnient 

is not nict merely by a repctition or incorporation by rekrence o1 the allegations coiitaincd in 

pleadings or bills of particulars, verificd or unvcriiied” (Indic v Finkelstein, 23 NY2d 728, 729 

[ 19681). An attorncy’s affirmation that is neither bascd on personal knowledge nor suppoi-tcd by 

admissible evidence is insufficiciit to oppose a motion (Zuckerman, 49 NY2d at 563; see also 

.lohannscn v Rudolph, 34 AD3d 338, 339 [ l  st Dept 20061). 
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Here, in support of the motion, FGG carefully analyzed cach cause of action in thorough 

detail, and, based on both the evidence (including an affidavit based on personal knowledge) and 

law, dcnionstratcd the insufficiency of each claim that plaintiffs assert. Thus, FGG has made a 

“prima facie” showing of cntitlenient to judgment as a matter of law (Wiiiecrad, supra). In 

opposition, plaintiffs submitted only an nttorncys’ affirmation. Although plaintiffs’ couiiscl, who 

lacks personal knowledge about this case, vehemently argues that plaintiffs may rest upon the 

Complaint (verified by counscl) and the Bill of Particulars only, counsel is mistaken, and, 

consequently, has left defendant’s motion virtually unopposed (s Marinelli v Shifrin, 260 

AD2d 227, 229 [ I  st Depl 19991; see also Pautienis v Txgacy Capital Corp,, 36 AD3d 462 [ I  ‘‘ 

Uept 20071). Since plaintiffs did not, by admissible cvidencc, demonstrate the existencc of a 

factual issue requiring a trial, W G ’ s  motion for summary judgment dismissing the Complaint is 

granted. 

FGG’s niotion, to the exteiit it seeks judgment oil its counterclaim, is dcnied. The 

couriterclaiin seeks reimbursement of its costs and expenses from Sirico pursuant to an al lcged 

indemnif-ication clause, that, FGG generally alleges, upon information and belicf, is contained in 

the agreement with Sirico. The possibly relcvant paragraph of the agreement (see pagc 9 of 

Exhibit 4) is unreadable. These allegatjoiis without clear text or argument are insufficient to 

satisly FGG’s burden to establish the merits oi‘thc counterclaim mcriting suiniiiary judgment. 

CONCLUSION 

It is ORDERED that [he motion by deiindant F.G.G. Productions, Inc. for 

suiiiinary judgment, is granled to the extent that thc complaiiit of plaintiffs Phyllis J.  Sirico and 
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Peggy S. Davidson is dismissed and the Clerk is directcd to cnterjudgment in fdvor of defendant 

with costs and disburscinents as taxed by the Clerk; and it is further 

ORDERED that the portion of derendant’s motion seeking summary judgment 

against plaintiff Sirico with respect to its counterclaim is denied; and it is further 

ORDERED that thc action is scvcred and the counterclaim shall continue against 

I. I pl ai n t i ff S i ri co . 

Dated: December g * o o 7  - 
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