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1!poii t ic following papers numbered 1 to 2 I read on this motion for summary iudgment ; Notice of Motion/ Order 
i o  Slim/ Cause arid supporting papers 1 - 9 ; Notice of Cross Motion and supporting papers ; Answering Affidavits and 
;upporting p a p c r h  I O  - I O  ; Replying Affidavits and supporting papers 20 - 21 ; Other-; (v 

-) it is, 

ORDERED that this motion by defendants for summaiy judgment dismissing the complaint 
,igaiiist them OII the ground that plaintiff Olinfa Romani did not sustain a “serious injury” as defined in 
Insurance Lais $ 5 102 (d) is granted. 

This 1 an action to recover damages for personal injuries allegedly sustained by plaintiff Olinfa 
Romani (“plainti fF’) when her mini van collided with a vehicle operated and owned by defendants 
Mich~iel Holi-ies, Sr. and Michael Holmes, Jr. at the intersection of Freeman Avenue and Cornel1 Street 
in the Town c~f  Islip, Suffolk County, New York, on March 8, 2004. At the time of the accident, plaintiff 
\+ a‘; a passenger in  the van operated by non-party Richie Cousin. 

By tIit.11- bill of particulars, plaintiffs allege that, as a result of the subject accident, plaintiff 
ms.rained seri 0~15 injiiries including bulging discs at C3-C4, C4-C5 and C5-C6; cervical radiculitis and 
,pine sprain; concussion; headaches; bilateral shoulder contusion/sprain; and lumbosacral spine sprain. 
In addition, plaintiff claims that, following the subject accident, she was confined to bed and home for 
‘ ippro x i i i i  a tc 1 ;; t 11 ree ni on th s . 
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Detctidiints tiow niovc for summary judgment in their favor dismissing the complaint against 
thc*ni oti the pound that plaintiff has not sustained a serious injury as defined in Insurance Law 5 5102 
( d ) .  In support, defendants submit, i t i to-  ctlici, the pleadings; a bill of particulars; the medical record of 
Southside Hospital; plaintiff-s deposition testimony; and the affirmed report dated February 20, 2007 of 
tticir examinrng neurologist, Dr. Warren Cohen. 

Insui.;iiice L a w  $ 5 102 (d)  defines “serious injury” as “a personal injury which results in death; 
c i i s m e m ~ e r m ~ n t :  significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
or-yii.  membcr-, liinction or system; permanent consequential limitation of use of a body organ or 
mcniber; siytii tican1 limitation of use of a body function or system; or a niedically determined itijury or 
I 111 pa i m e  ti t c I‘ it no I i -pcrma ticti t na ture which preve ti ts tlie inj urcd person from perfornii ng substantially 
all of’thc matcr~ial acts which constitutc such person’s usual and customary daily activities for not less 
t h a n  ninety days during thc otic hundred eighty days immediately following tlie occurrence of the injury 
o r  inipairmcri ” 

In  oi‘ccr to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss o f  use of ;I body organ. member, function or systeni (Oberly v Burrgs Anrbirlurrce, 96 NY2d 295, 
72.7 NYS7ci Z I ~ X  [200  I ] ) .  To prove the extent or degree of physical limitation with respect to the 
“pct-manent cotiscqucntial limitation of use of ;i body organ or member” or a “significant limitation of 
use‘ ot‘a body function or system” categorics, either a specific percentage of the loss of range of motion 
mi ls t  he ascri t m l .  oI tlicrc must be ;i sufficient descrintion of the “qualitative nature” of plaintiff’s 
limitations. \\‘it11 an  objcctive basis, correlating plaintiff?s limitations to the nornial function, purpose 
and use of thc body part (Torrre v Avis  Rent A Cur Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor ,  mild clr slight limitation of use is considered insignificant within the nieaning of the statute 
(Licuri 17 Ellioft. 37 NY2d 230, 455 NYS2d 570 [1982]). 

It  is t?)r the court to determine in the first instance wliether a prima facie showing of “serious 
injury’’ has  bccn made out ( Tippirig-Cesturi v Kil/re/irrjj, 174 AD2d 663, 57 1 NYS2d 525 [ 19911). The 
i n i t i r i l  burden i s  on the defendant “to present evidence, in competent form, showing that tlie plaintiff has 
iio cause of action” (Rodrigrre: v Colrlsteirr, 182 AD2d 396, 582 NYS2d 395, 396 [ 19921). Once 
dcfi.ndant ha?, nict the burden, plaintiff must thcn, by competent proof, establisli a prinia f x i e  case that 
>uch serious injury csists (Cur& v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, i n  order 
io tic i n  a conipctcnt o r  admissible form. shall consist of affidavits or affirmations (Pugurro v Kirigsbury, 
IS:! AD2d ?OX. 5 x 7  rc’YS2d 692 [ IW2]).  The proof must be viewed i n  a light most favorable to the 
noiinio1,ing pir ty .  here, the plaintiff (Curnrrrurere v Villurrovu, 166 AD2d 760, 562 NYS2d 808 [ 19901). 

I icrc. cietkndants niadc a prima facie showing that plaintiff did not sustain a serious injury within 
[lie nieaning ot‘ Insurance Law $ 5 102 (d )  through the affirmed report of their examining physician and 
plaintitf’s’ bill o1’p;irticulars (wc, T/rorrip.sorr v Abbusi, 15 AD3d 95, 788 NYS2d 48 [2005]). On 
i.’ckii-iiary 20. 2007. approximately two years and eleven months after the subject accident, their 
Icsaniitiing neurologist. Dr. Cohcn, examined plaititiff, using certain orthopedic and neurological tests 
iiiciuding Foraniinal C‘oniprcssion test, Spurling test, Jackson’s Compression test, Soto-Hall test, 
Cen.ical t>isti-action tcst, Shoulder Depression test, Straight Leg Raising test, Bechterew/Sitting Boot 
icst and Kcr-n ig tcst. 1)r. Cohen found that all the test results were negative and that there was no trigger 
points, tctidcrt1css or spasm in plaintiff’s cervical and lunibar spine. He reported his findings with 
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r-chpect to tlic. t,arious ranges of motion of plaintiff’s cervical and lumbar spine and compared those 
findings to t l x  normal ranges of motion. Dr. Cohen found that plaintiff had normal range of motion in  
1 i i . r  cervical and lumbar  spine. Dr. Cohen opined, based on his examination, that plaintiff had no 
disabili ty or xstrictions related to the subject accident and that there was no need for further treatment 
( ~ C J ( J .  It’illis v ,I’CW Ibrk Ciy Tr. Airth., 14 AD3d 696, 789 NYS2d 223 [2005]). Thus, defendants have 
.;iistaiticd thcir biirden ~)f.detii~)tistr~ititi~ that there is no objective evidence of physical limitations 
resulting froin plaintit’t’s alleged injuries (.sc~e, Surrtos v Murcelliiro, 297 AD2d 440, 746 NYS2d 1 1  1 
120021; O’j2‘c*ul v Cu~~ci l lu .  204 AD2d 92 I ,  74 1 NYS2d 8 15 [2002]; Hirtclriirsorr v Beth Cub Corp., 204 
:21)2tl 151.  AD2d 283, h i 2  NYS2d 10 [1994]). 

A t  her- examination before trial, plaintiff testified to the effect that she is an enlployee of Suffolk 
~T‘ra~isportati~~t~; tliat she missed approximately three months of work as a result of the accident; and that 
slic had received physical therapy for over two years at several different facilities. Plaintiff also testified 
that. wliile tliore is no activity t h a t  she is unable to perform except playing basketball, she cannot “carry 
liea\y stuff.” She ib  also having difficulties driving, doing laundry and cleaning the yard. Her 
deposition t a t  i m o n y  thus reveals that her injuries did not prevent her from performing “substantially 
all” of tlic tii:~tcrial acts constituting her customary daily activities during at least 90 out of the first 180 
day!, followit-lg tlie accident (.SLY’, Cirrry v VeIe;, 243 AD2d 442, 663 NYS2d 63 [ 19971). Thus, 
iicl’cridants h a ~ e  theretore met their initial burden of establishing that plaintiff did not sustain a 
pcrmancnt ccnscquential limitation of use o f a  body organ or member or significant limitation of use of 
;I bociv liinctiaii or svstem and that she was not prevented from performing substantiallv all of her usual 
ailti custoniar)/ dail), activities for 90 of the tjrst 180 days following tlie accident within tlie meaning of 
liisurance LA>A $ 5 102 ( d )  ( ,SLY>,  G(JII;&; v Greeir, 24 AD3d 939, 805 NYS2d 450 [2005]). 

I n  opl)ositioti, plaintift’s contend that plaintiff did sustain a serious injury within the meaning of 
Insurance Laln $ 5 102 (d ) .  I n  support, plaintiffs submit, inter ( i lk ,  the medical record of Southside 
I lospital; the niedical record of ARCE Medical & Diagnostic Services, P.C.; the affirmed MRI report of 
plaintit‘t’s c c i ~  tcal spine, taken on October 1 ,  2004 by Dr. Robert Diamond; the affirmed EMG report of 
plaiiiti t’t’s uppcr cstremities, taken August 29, 2004 by Dr. Rajpaul Singh; the affirmed report dated 
:Ipril I O ,  2007 of’ his treating chiropractor, Dr. William Mitrus, based on an examination of plaintiff 011 

September I I .  2006: the mcdical record of JR Medical & Diagnostics; and the medical record of Panetta 
Physical T1iet.apy fT. 

1 lcrc*. plainti f’fs tiiiicd to raise a triable issue offact that plaintiff had sustained a “serious injury” 
unclcr- Insurance Lair. 5 IO2 ( d )  a s  a result of tlie subject accident (see, Siiirs v Meguris, 15 AD3d 468, 
700  NYS2d 487 [ 2 0 0 5 ] ,  lit d c v r i d  5 NY3d 703, 800 NYS2d 374 [2005]). The MRI report of plaintiffs 
z c r ~  ical spinc. pcrformcd by Llr. Diamond on October 1, 2004, revealed that plaintiff had bulging discs 
.it C3-C4 throiigli C5-(’6. straightening of the cervical lordosis and central canal stenosis at C3-C4. The 
i i i e ‘ ~  tict tha t  ;I plaintiff suftkrs froni bulging discs is insufficient to establish “serious injury” for 
piirposcs of’ Ins~~r;incc Law 5 5 102 ( d )  (sec., Ho)uell v Reirpke, 16 AD3d 377, 790 NYS2d 703 [2005]; 
F ‘ O I ‘ L ~ ~  v h’urvdis, 276 AD2d 666, 7 14 NYS2d 337 [2000]). Instead, for such injuries to constitute a 
‘scrioiis inj~iry” w i t h i n  the contemplation of the Insurance Law, it  is incumbent upon a plaintiff to 

pr-o\ idc ohjcct i \ ’e mcdical c\ridence of the degree of the alleged physical limitation resulting from the 
iti.jurics arid tlicir duration (Torrrc v A v i s  Relit A Cur Sys., sii jxi;  Foley v Kurvelis, siijiru). On 
September i 1 . 2000. approsiniately two years and six months after the subject accident, plaintiffs 

[* 3 ]



~rt:ating chiropractor, Dr. Mitrus, administered certain orthopedic and neurological tests including 
C t m  ical Co iipression test and Kemps’ test. All the test results were positive. Dr. Mitrus reported 
tindings wit i respect to the various ranges of motion of plaintiffs cervical and lumbar spine and 
compared his findings to the normal ranges of motion. Dr. Mitrus concluded that plaintiff had range of 
iiilxion restrictions in  her cervical aiid lumbar spine and that there were spasm, tenderness and trigger 
jx~iiits 111 her cer\ ical and lumbar spine. To demonstrate the causation of plaintiffs alleged injuries, 
p1,iintiffwas also required to submit medical evidence based on an initial examination close to the date 
~ ) f  thc accident ( \ w  gc~nerally, Pome v Magliulo, 10 AD3d 644, 781 NYS2d 703 [2004]). Nevertheless, 
pl;iintiffs fai led to submit any medical evidence based on an initial examination in admissible form. 
Moreover, plaintiff‘s also failed to submit any competent medical evidence to support a claim that 
plaintiff wis iinable to perform substantially all of her daily activities for not less than 90 of the first 180 
days as a result of the subject accident (see, Vita v Enterprise Rent-A-Car, 8 AD3d 558, 779 NYS2d 
128 [2004]). 

Lindcr thc circumstances, this Court notes that plaintiffs failed to raise a triable issue of fact that 
plaintiff had sustaiiied a “serious injury” under Insurance Law 9 5102 (d) as a result of the subject 
;IC ;ident. TI- i i \ .  defendants’ motion for 
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