
Gilbert Tweed Associates v Eastwick
2007 NY Slip Op 34285(U)

January 4, 2007
Supreme Court, New York County

Docket Number:
Judge: Richard B. Lowe

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ( I N  111712007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

I 

Index Number : 600603/2005 I 
I 

PART fi 

1 I INDEXNO. 

I 

I 
. 

GILBERT TWEED ASSOCIATES 

f J  1 MOTION DATE 
vs 

1 EASTWICK, THEODORE T. io  
I 

Sequence Number : 002 

SUMMARY JUDGMENT 

~ MOTION SEQ. NO, 

~ MQTlON CAL. NO, 

i 'bd\dF I 

I 

I 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavit6 

CrossrMotion: Yes 0 No 

Upon the foregoing papers, It 18 ordered that this motlon 

A 

Dated: 

Check one: n FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POS 

[* 1 ]



GILBERT TWEED ASSOCMTES, 

Plain tiff, 
Index No. 600603/05 

-against- 

Highland Partners (Highland) move, pursuant to CPLR 32 12, for summaiy judgment dismissing 

the coniplaint in this action brought by plaintiff Gilbert Tweed Associates (Gilbert Tweed) for, 

among other things, diversion of a corporate opportunity, and the breach of an allegcd contract to 

share fees obtaiiicd from a client in thc executive search field. 

B nc kg r o u 11 d 

Gilbert Twced is an executive search firm, in which Eastwick was employed as a 

recruiter. hi Dcceniber 2004, Eastwick, while employed by Gilbert Twced, commenced 

negotiations to join Highland, another executive search firm, which resulted in an offer of 

ciiiployment on December 13, 2004. Eastwick accepted the offer, and began his new employ on 

December 28,2004. 

While Eastwick was still cmployed by Gilbert Tweed, he and Gilbert Twccd began 

wooing Wachovia Bank, N.A. (Wachovia) as a prospective client. Eastwick was familiar with 
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Wnchovia through a long-timc acquaintance and former colleague, Wachovia eiiiploycc, Maria 

W aiiikeii. 

According to Gilbert Tweed, the negotiations between itself aiid Wachovia wcrc quite 

extensive, and included meetings with Wachovia persoiiiicl at Wachovia’s headquarters in  North 

Carolina. Anticipating that it would obtain Wachovia’s business, Gilbert Tweed sent a proposed 

retainer agreciiieiit to Wacliovia on December 15, 2004. The retaincr agreement was, however, 

never retumcd. 

After Eastwick became an employee of Highland, Wachovia became Highland’s client. 

Gilbert ‘l’weed maintaiiis that Eastwick promised Highland that he would bring Wachovia with 

him when he joined the fimi, at the same time that he was still an employee of Gilbert Tweed, 

aiid while he purportedly was still actively seeking Wachovia’s business for Gilbert Tweed. 

Gilbert Tweed claiiiis that this representation to Highland was a key factor in Highland’s offer of 

einploymeiit to Eastwick. Thus, Gilbcrt Tweed believes that Eastwick diverted Wachovia’s 

business to Highland, at Gilbert Tweed’s expense. Eastwick denies that he solicited Wachovia’s 

busiiicss on behalf of Highland while hc was employed by Gilbert Tweed, or thereaftcr. 

In January 2005, after Eastwick began his employmeiit with Highland, Eastwick iiict for 

lunch with Gilbert Tweed employee, Karcn DelPrete (DelPrete), to discuss the possibility of a 

fee-splitting arrangcinent concerning the Wachovia business. According to DelPrcte’s 

deposition, Eastwick and she aiiticipated a two-way split of tlic Wachovia business, giving 2/3 of 

the fees to Gilbert Tweed, and 1/3 to Bastwick. Whethcr or not a viablc deal was struck is a 

qucstion raised on the present motion. In any event, Gilbert Tweed received, in thc end, no part 

of Wachovia’s business. 
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Gilbert ‘l’weed brings the following causes of action against Eastwick and I-lighland: 

bl-cach of contract; diversion of corporate opportunity; unfair competition; brcach of fiduciary 

duty and duty of loyalty; unjust enrichment; and a demand for an accounting.] 

Defendants, on this motion, argue, among other things, that thcrc was no valid contract to 

split fccs rcceived from Wacliovia; that Wachovia’s business was not a corporate asset of Gilbert 

Tweed; and that Eastwick was not employed by Gilbert Tweed wheii Wacbovia chose I-Iigliland 

over Gilbert Tweed. 

Discussion 

Whcn iiioviiig for summary judgment, the motion’s proponent must “make a prima facic 

showing of entitlement to judgment as a matter of law, tendering sufficient evidence in 

adniissiblc form to eliminate any niatcrial issucs of fact.” Epstein, Levinsohn, Bodine, Hurwitz & 

Weinskin, LLP v Shukedown Records, Lid., 8 AD3d 34 (1st Dept 2004); see also Winegrad v 

New York University Medical Center, 64 NY2d 851 (1985). Upon submission of such cvidence, 

“the burden shifts to the opposing party to produce evidentiary proof in admissible foim 

sufficiciit to raisc a matcrial issue of fact.” Lewis v Sqfely Disposal System ofP‘ennsylvania, Inc., 

12 AD3d 324,325 (1“ Dept 2004); see also Zuckermun v City ofNew York, 49 NY2d 557 

( I  980). 

I. Breach of Contract 

Gilbert Tweed alleges that a binding contract was made at the lunch meeting between 

DelPrete aiid Eastwick. Eastwick argues that 110 agreement to share future fees ever came into 

’By meaiis of a stipulation dated May 3, 2006, Gilbert Tweed voluntarily abandoned 
causes of action for riiisappropriation of confidential or proprietary information. Aff. of Weber, 
Ex B. 
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being betwecii himself and Gilbert Tweed, in that the elements necessary to form a contract are 

missing. 

A contract cominciiccs with a valid offer and acceptance. Matter ojExpress hdusiries 

and Terminal Covp. v New York State Department of Transportation, 93 NY2d 584 (1 999); 

Joseph Murtin, Jr., Delicatessen v Schumacher, 52 NY2d 105 (1981). “[D]efiniteness as to 

material inattcrs is of the very essence of contract law. Inipcnetrable vagueness and uncertainty 

will not do.” Muller qf Express Industries and Terrninal Cory. v New York State Department of’ 

Trunsportation, 93 NY2d at 590, quoting Joseph Murtin, Jr., Delicatessen v Schunzacher, 52 

NY2d at 109. “Mutual assent to all of the material terms proposed is essential to the formation 

of a contract.” StocklundMurtel, Inc. v DonaldJ. Pliner oj‘Floridu, Inc., 32 AD3d 779, 557 (1st 

Dept 2006); .see also IIarlock v Scott Kay, Inc., 14 AD3d 343 (1st Dept 2005). 

Eastwick contends that, if it is found that he made an offcr to DelPrete (which he denies), 

his offer was turned down, leaving essential terms of the alleged coiltract undecided. In making 

his point Eastwick relies on thc testimony of DelPrete, as follows: DelPrete claims that, at the 

meeting, Eastwick suggested that that business with Wachovia “might have to go tlxough 

Highland.” Dep. of DelPrete, at 131. She replicd that “[tlhat’s not acceptable, absolutely not.” 

Id. Eastwick notes that thc conversation concluded with DelPrete agreeing “to gct in touch by 

phone in the next couple of days to do business” (id. at 132), indicating, allegedly, that inatcrial 

tcrnis of the agreement had yet to bc ironed out. 

Eastwick argues that, as a result of this colloquy, essential terms of the alleged agreement 

were left unstated, including whether Gilbert Tweed would accept the business “going through 

llighland”; what terms Eastwick might negotiate with Wachovia; and which company (Gilbert 
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Tweed or Highland) would perform the candidate searchcs. Thus, Eastwick urges that the 

conversation coiicludcd with a mere, unenforceable, “agreement to agree.” 

Gilberl Tweed maintains that the parties lcft the lunch tablc having dealt with all of the 

matcrial tcriiis of the agreeineiit which, essentially, involved the teniis of thc fcc-splitting 

agreement. Although DelPrete admits that she said that Gilbert Tweed opposed letting the 

booking of the searches go through Highland, she also notes that Eastwick concluded the 

convcrsation by sayiiig that he would honor his agreement with Gilbert Tweed. DelPrete Dep., at 

130-132; DclPrctc Aff., at 3. Shc inaintaiiis that, by stating that she and Eastwick would be 

getting in touch by telephone in a few days, she meant that the agreement had been wrapped up, 

and they only needed to ‘Lconvince Wachovia to sign a retainer agreement.” DelPrete Aff., at 4. 

Wlictlicr Eastwick’s offcr was “iinpcmissibly vague,” whether Dell’rete accepted his 

offer, if made, and whether it might be said that Eastwick acceded to DelPrete’s wishes 

conceiniiig Highland when he stated that he would honor his agreement with Gilbert Tweed, are 

all factual issucs which must await trial. Thcre are matters of material fact yet to be resolved as 

to whether the discussion as to the splitting of fees was sufficient to inake a valid contract, or 

wlictlier the other cleineiits rccited by Eastwick were necessary before an agreement could be 

concluded. The deposition testimony diverges as to whether Eastwick iiiteiided to pass the 

matter of the booking of searches through Highland, or whether he would remain loyal to what 

Gilbert Twccd insists was the original agreement. Further, this court docs not agree that leaving 

mine issues to be discussed by telephone at a later date necessarily means that the matters to be 

discussed were material. All of the above questions militate against a graiit of summary 

j udgrnent. 
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There is also a factual question as to whether there was considcration for the alleged 

agreement.’ Eastwick argues that there was no consideration for the alleged agreement. “[A] 

contract is a promise supported by consideration.” Curtis Properties Corporcrtion v Greg 

Compunies, 212 AD2d 259, 264 (1st Dept 1995). A contract must bc supported by consideration 

consisting o f %  benefit to the promisor or a detriment to the promisee.” Holt v Feigenbauni, 52 

NY2d 29 1,299 ( I  98 1); Beitner v Becker, AD3d -, 824 N Y  S2d 155 (2d Dept 2006). 

Eastwick’s claim that there was no consideration is based on a discussion held by 

Eastwick and DclPrete as to whether Gilbert Tweed would recommend Eastwick as a recruiter to 

the company Bear Steams, after his departure from Gilbert Tweed, as a “gift” to him, or as 

considcration for thc contract to obtain a share in the fees obtained from dcaling with Wachuvia. 

Gilbcrt Twced could not acccpt thc Bcar Steams work itself, because of a conflict of intcrest. 

A gift need not be supported by consideration. See Speelman v Pascal, 10 NY2d 3 13 

(1961); Ruberzsteirz v Rusenthal, 140 AD2d 156 (1st Dept 1988). Ln her deposition tcstiniony, 

Janet Tweed (Tweed), Gilbert Tweed’s Chief Executive Officer, specifically states that Gilbert 

Tweed offcred to recommend Eastwick to Bcar Steams to Eastman as a ”gift.” Twccd Dep., at 8, 

13, Aff. of Weber, Ex E. However, later in her deposition, Tweed describcs Gilbert Tweed’s 

offer to recommend Eastwick to Bear Stearns as part of the alleged agreement to share fees irom 

Wachovia’s business. Id. at 196-197. She firmly repeats this allegation in her affidavit in 

opposition to Eastwick’s motion. Tweed Aff., at 2. Thus, the question of whcther there was 

‘Gilbert Tweed argues that this court may not address the issue of consideration at all, 
because such matters are usually a jury question, citing Daniel Goldreyer, Ltd. v Van de Wetering 
(2 17 AD2d 434 [ 1 st Dept 1 m)]. However, the mere fact that the existence of consideration is 
often a jury qucstion does not preclude a court from ruling on the sufficiency of the evidence on a 
motion for summary judgment. 
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consideration for the allcged fcc-splitting agreement is a factual issue. 

Defendants also maintain that Highland cannot be held liable for breach of thc allcgcd 

contract bchvccn Gilbert Twccd and EastwicWHighland, even if Eastwick can be, because 

Highland did not give Eastwick authority of any kind to contract with Gilbert Tweed. 

A principal-agent relationship may be established by evidence of the consent of 
one pcrsoii to allow another to act on liis or her behalf and subject to his or hcr 
control, and consent by the other to act ... The agent is a party who acts on behalf 
of tlic principal with the latter’s express, irnplicd, or apparent authority [iiitcrnal 
quotation marks and citation omitted]. 

Time-Wurner City Cubk v Adelphi University, 27 AD3d 551, 552 (2d Dept 2006). A priiicipal 

rimy empower an agent to act on his or her behalf by means of iniplicd authority “by the assent to 

and ratification of prior similar dealings.” Zendman v Harry Winston, Inc., 305 NY 180’ 188 

( I  953). 

No one suggests that Eastwick had actual authority to act on Highland’s bchalf, and no 

one suggests that Gilbert Tweed and Highland had any prior relationship which might lead to 

ratification of any agreement between Gilbert Twecd and Eastwick. Therefore, I Iighland may 

only bc cliargcd with breach of a contract with Gilbcrt Tweed if Eastwick had apparent authority 

to act as Highland’s agent. 

“Essential to the creation of apparent authority are words or conduct of the principal, 

communicated to a third party, that givc rise to the appearance and belief that the agent posscsscs 

authority to enter into a transaction.” Hallock v State ofNew York, 64 NY2d 224’23 1 (1984). 

An agent’s actions alone do not give rise to apparcnt authority to act for another. “‘Rather, the 

existence of “apparent authority” depends upon a factual showing that tlic third party relied upon 

the iiiisrepreseiitatioii of the agent because of some misleading conduct on the part of the 
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principal ... riot the agent.”’ Id., quoting Ford v Unily Hospital, 32 NY2d 464,473 (1973). 

There is no evidence that Highland ever cotnmunicated with Gilbert Tweed, much lcss 

that Ilighland acted in such a way as to leave Gilbert Tweed with thc impression that Eastwick 

could act for Highland. l‘he only piece of evidence orfered by Gilbert Tweed for Eastwick’s 

authority to act on behalf of Highland is an e-inail froin Eastwick to Warnken at Wachovia. 

Weber Aff., Ex. Q. However, this e-mail was not evcn sent to, or rcccived by, Gilbert Twccd, 

aiid in no way creates apparcnt authority on Eastwick’s part to act for Highland, since it does not 

comprise an act on the part of Highland which could bavc misled Gilbcrt Tweed into belicviiig 

Eastwick had the authority to act for Highland. hi consequence, the cause of action for breach of 

contract must bc disiiiissed as to Higl~land.~ 

11. Diversioii of Corpurute Opportunity 

Gilbert Tweed’s cause of action for diversion of corporate opportunity arises from the 

allegation that Bastwick was ostensibly negotiating for Gilbert Twecd to obtain Wachovia’s 

busincss while he was still an employee of Gilbert Tweed, while he was actually negotiating with 

Wacliovia to bring its business to Highland. Essentially, Gilbert Tweed insists that the Wachovis 

business was a corporate opportunity beloiigiiig to it, which was diverted to Highland though t ie  

actions of Eastwick. 

“hi agent may not divert or exploit for his own benefit an opportunity that is an asset of 

3Gilbert Tweed argues that this court is not “empowered” to resolve the factual issuc of 
whether therc was an agency relationship between Eastwick and Highland, relying on, inter alia, 
Time Warner City Cable v Adelphi University (27 AD3d 551, supra). Gilbert Tweed Memo of 
Law, at 16. Ilowcver, this case only stands for the established rule that, wherc the evidence 
raises the “possibility of a principal-agent relationship” (Time Warner City Cuble, at 553), the 
court may not resolve the issue, i.c., when there is a question of fact. 
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his principal.” Anzerican Buptist Churches of Metropolitan New York v Gullowuy, 271 AD2d 92, 

99 (1st Dept 2000); see also Alexander & Alexader oj‘New York v Frilzen, 147 AD2d 241 (1st 

Dept 1989). The courts have developed a test for determining what should be considered a 

“corporate opportunity,” by looking to whether the coiiipany has a “tangible expectancy in the 

opportunity [internal quotation marks and citation omittcd].’’ Alexuizder & Alexunder of New 

York v Fritzen, 147 AD2d at 247; see also Sumuntha Enterprises, Inc. v Elizabeth Street, h c . ,  5 

hD3d 280 (1st Dept 2004). 

There is 110 direct evidence that Wachovia’s business was a “tangible cxpectancy” of 

Gilbert Tweed, either before or after Eastwick’s resignation. In fact, it is undisputed that 

Wachovia did not return thc retainer agreement which Gilbcrt Tweed sent to it. The uiily 

cvidence offered to crcatc a factual question is the hearsay statcinents of Tweed and DelPretc, 

iiiade in thcir depositions. Tweed testified that a Miss Buckman at Wachovia told Tweed, on 

Deceiiiber 20, 2004, that Wachovia’s business would be coming in after the first of the year. 

Tweed Dep., at 256. At her deposition, DelPrete testified that Warnken, early in December, 

2004, told Eastwick aiid Twccd that Gilbert Tweed would begin doing some searches for 

Wachovia. DelPrete Dep. at 127-128. 

“Although hearsay may be used to oppose a sunimary judgment motion, such evidence is 

insufficicnt to warrant denial of summary judgment where ... it is the only evidence submitted in 

opposition.’’ Briggs v 2244 Morris, L.P., 30 AD3d 216, 216 (1st Dept 2006). Aside from the 

above hearsay statements, there is no concrete evidence that Wachovia ever intended to give its 

business to Gilbert Tweed. In fact, the failure of Wachovia to return Gilbert Tweed’s rctaincr 
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agreement rather points thc oppositc wayn4 Regardless, Gilbert Tweed’s bclicf that Wachovia’s 

busincss was a “tangible asset” of the company, which Eastwick diverted io himsell and 

Highland, is unsubstantiatcd by cvideiice sufficient to create a triable issuc of fact. Thc causc of 

action must bc dismissed. 

111. Uiifnir Coiiipetitioii 

“‘The obligation of loyalty implied by the relationship between an employcc and his (her) 

employer rests upon the rule that a person who undertakes to act for anothcr shall not in the same 

iiiailer act i‘or hiiiiself (herself). ’” Bankers Trust Coinpuny v 

Bern.rleiiz, 169 AD2d 400,401 (1st Dept 1991), quoting Alexander d Alexander ofNew York v 

Fviken, 147 AD2d at 246; see d s o  Foley v D Ygoslino, 21 AD2d 60 (1st Dept 1964). 

After extensive depositions, including that of Warnken at Wachovia, and Gerard G. 

Caiiieroii at Ilighlaiid, Gilbert Tweed has failed to come forward with any admissible evidence 

showing that Eastwick acted on his own bchalf to procure Wachovia’s business for hiiiisclf or 

Highland, while he was still a Gilbert Tweed employee. This cause of action rests on pure 

surmise aiid conjecture, which cannot iiot defeat a motion for summary judgment. CiLLo v 

Resjefal Corporation, 16 AD3d 339 (1st Dept 2005). Therefore, the cause of action for unfair 

competition is dismissed. 

IV. Brcach of Fiduciary Duty and Duty of Loyalty 

An employee acts to his employer as an agent to a principal. See Wesfern Electric 

Conzpuny v Brenrzer, 41 NY2d 291 (1977). “Fundamental to that relationship is the proposition 

4Wa~nkeii testifies that Wachovia was less interested in hiring firms than it was in hiring 
“talent[ed]” individuals, who were very familiar with the business. Warnken Dep. at 35. 
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that an employee is to bc loyal to his employer and is prohibitcd from acting in any nianncr 

inconsistent with his agency or trust and is at all times bound to exercise the utmost good faith 

and loyalty in thc performance of his duties [intcnial quotation marks and citation omitled] .” Id. 

at 295; see also Sokoloflv Hurrimun Estntes Development Corp., 96 NY2d 409 (200 I)(samc). 

Gilbert Tweed’s cause of actioii for breach of fiduciary duty and the duty of loyalty is 

based on its belief that Eastwick obtained his ncw position with Highland only by assuring 

IIighland that hc would be bringing Wachovia with him, and upon Gilbert Tweed’s certainty that 

Eastwick was working for himsclf in seeking Wachovia’s business while he was still employed 

by Gilbert Tweed. 

While Gilbert Tweed provides a list of wrongs allegedly perpetrated by Eastwick 

culniiiiating in thc brcach of fiduciary duty he owed to Gilbert Tweed (see Gilbcrt Twccd 

Meinorandurn of Law, at 23-24), the only fact supported by any actual evidence is the undisputed 

evidence that Eastwick told Highland that he had the connections (including, presumably, his 

long standing business relationship with Warnken), to bring Wachovia’s business with him when 

he left Gilbert Twccd. See Dep. of Cameron, at 41-43; Defendants’ Reply Memorandum of Law, 

at 13. 

These representations made to Highland wliilc Eastwick was still employed by Gilbert 

Tweed are not the same as acts. As statcd above, there is no evidence that Eastwick actually 

acted to procure Wachovia’s busiiicss for any other party than Gilbert Tweed whilc he was still 

under Gilbert Tweed’s employ. There is no evidence that Wachovia brought its business to 

Highland as a result of any act on Eastwick’s part. This court finds that Eastwick’s attempt to 

make himself more attractive to Highland is not the same as acting against Gilbert Tweed’s 
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interests, without some actual cvidcnce, beyond speculation, of Eastwick’s alleged pcriidy. 

Further, without any evidence that Gilbcrt Tweed would cci-tainly have obtained 

Wachovia’s business if Eastwick had not allegedly intervened, there is 110 basis upoii which to 

find that Gilbert Twccd sustained dair~ages.~ 

Therefore, Gilbert Tweed cannot prevail 011 its claim for breach of fiduciary duty or thc 

duty of loyalty. 

V. Uiijust Eiiriclirneiit 

A plaintiff attempting to establish a claiiii for unjust eiiricliiiieiit iiiust prove that the 

defendant was enriched at the plaintiffs expeiisc, and that “it is against equity and good 

conscience to permit the defendant to retain what is sought to be recovered.” Paranzount Film 

Di~tr ih~i t ioi~ Corporation v State ofNew York, 30 NY2d 415,421 (1972); see also Cruz v 

McAneney, 3 1 AD3d 54 (2d Dept 2006). 

Because Gilbert Tweed cannot establish that it would havc succeeded in its attempts to 

obtaiii Wachovia’s business absent Eastwick’s actions allegcdly diverting Wachovia’s business, 

Gilbert Twccd cariiiot claim that Eastwick or Highland was enriched at Gilbert Tweed’s expense. 

Thercfore, this clairn must be dismissed. 

V1. Accouiiting 

Gilbert Twced is not entitled to an accounting. An accounting is warranted only wlncrc 

’Gilbert Tweed also cites cases allegedly holding that Eastwick might be required to 
repay Gilbert Tweed for coiiipensatioii which it previously paid to him “during the period of 
disloyalty.” Gilbert Tweed Memorandum of Law, at 27. However, these cases stand for the 
proposition that a disloyal employee would not be entitled to receive compensation not yet paid 
to liini or her, not that he or she would have to disgorge payments already made. See e.g. Feiger 
v Iral Jewelry, Ltd., 4 1 NY2d 928 (1 977). 
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there is a fiduciary or confidential relationship between the parties. Saunders v AOL Tirnc 

Wumcr, fnc., 18 AD3d 216 (1st Dcpt 2005). There must be a violation of an underlying 

fiduciary duty in order to create the right to an accounting. Pafuzzo v Palazzo, 121 hD2d 261 

(1  st Dept 1986). 

It has already been established that there is no proof of a breach of iiduciaiy duty, arid so, 

there is 110 basis for an accounting. Further, there is no fiduciary relationship betwccn Gilbert 

Tweed and TIighland, and so, no corresponding right to an accounting. 

Conclusiori 

As a result of tlic above, Gilbert Tweed has failed to raise an issue of material fact as to 

any of i t s  causes of action, except for breach of contract, which cause of action remains. 

Accordingly, it is 

ORDERED that defcndants Theodore T. Eastwick and Hudson flighland Group, h c .  

dkh Highland Partiiers’s motion is granted to tlic cxtent that the first, second, third, Pourth, and 

fifth causcs of action are dismissed, and the sixth cause of action is dismissed only as to Jludson 

Highland Group; and it is Purlher 

ORDERED that the action is severed and dismissed as to Highland, with costs and 

disburscriients to that party, as taxed by the Clerk of the Court; and it is further 

O l I U E E D  that the Clerk is directed to enter judgment accordingly; and it is Purther 
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ORDERED that the remainder of thc action will continue. 

A 
Datcd: January 4,2007 
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