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UED ON 212812007 

SUPREME COURT @HM&Jm(#mM\Rm - NEW YORK C O m Y  

Index Number : 601 562/2005 - PART 

- 
WELLS FARGO BANK, N.A. 
vs 
ZURICH AMERICAN INSURANCE INDEX NO. ~- 

Sequence Number : 014 

PRECLUDE 
MOTION DATE . 

MOTION SEQ. NO. t 
L-4- 

MOTION CAL. NO. 

- - 

The fol lowing papers, numbered 1 to  ~ wore read on this mot ion to l for  _ .  

PAPERS NUMBERED 

-- ~ 

- "  - -__. - 

Notice o f  Mot ion/  Order t o  S h o w  Cause  - Affidavits - 

Answering Aff idavi ts - Exhibits -. - _- 

Replying Aff idavi ts ~ .. - 

'%& - - -  rt 2% 

c%lp8 
Cross-Motion: 1 1 Yes I 1 Nd %O*Poet 
U p o n  the foregoing papers, it is ordered that th is rmbhon disp f as reflected 

in the Court'a transcript. A party to th t e r  m a y  request 
that this Court 'So Order" the transcript by submitting a copy 
of the  Court Stenographer's record, together with an errata 
sheet correcting all errors in the record, to the Clerk of 
Part 53. If a11 parties consent to the proposed corrections 
or agree that no corrections are required, a stipulation to 
that effect shall accompany said errata sheet or transcript. 
In the  absence of consent, the requesting party shall notice 
the record for settlement pursuant to CPLR Rule 5525(c). 

If an order is required to effectuate this Court'a 
ruling, any par ty  may submit a proposed order to Part 53 
the Commercial Division Clerk's office) together with a copy 
of the  transcript. In t h e  event the ruling requires the entry 
of a judgment or other action by the clerks, the submission of 
a proposed order or judgment is mandatory and shall be in form 
acceptable to the Judgment Clerk or other appropriate clerk. 

(not 

-. . .. . .. . 

-/ 
Check one: FINAL DISPOSITION NON-FINAL DISPOSITION 
A. rn . r  H -  ' nn I I ~ T  nn-7 - 1  A - 
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SUPREME COURT OF TIIE STATE OF NEW YORK 
COUNTY O F  NHW Y0RK:COMMERCIAL 3IVISION 

- -x 
WELLS F'ARGO BANK., N . A . ,  f /Jr /a  Wells Fargo 
B a n k  Minnesota, N.A. , successor  by Merger 
t o  and f/k/a Norwest Bank Minnesota, 
Nat iona l  A s s o c j  atj.on, as Trus t ee  f o r  
t ~ h c  r e g i s t e r e d  holdel-s o€ I I L J  
Commercial Mortgage Corp . ,  Commercial 
Mortgage Pass-Through C e r t i f  i c n t e s ,  
S e r i e s  1998-CF2, 

- - _ - - _  

Plainti ff , 

- a g a i n s t  

Z U R I C H  AMEKICAN INSURANCE COMPANY, 
successor  t o  Kemper Environmental , L t d  . 
and 1,IJMREKMENS MUTUAL CASUALTY COMPANY , 

Charles E d w a r d  Ramos, J.S.C.: 

Index No. 601562/05 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This  mat:ter was t r i e d  before  thc  Court without  a jury on 

September 7 ,  December 4 ,  5 ,  6 ,  7 ,  18 and 1.9, 2 0 0 6 .  'Yo t h e  ex ten t  

a n y  of the Fj.ridj ngs of Fact cor1stiLut.e Conclusiol-1s of L law o r  the 

a p p l j c a t i o n  of  1 . a w  t o  f a c t ,  they  a r e  inco rpora t ed  h e r e i n  a.s 

Conclusions of I , a w .  S i m i l a r l y ,  t.o the  e x t e n t  any of the 

f.ol.lowing Conclusions of Law c o n s t i t u t e  Findings o€ Fact , they 

a r e  dcerricd i n c o r p o r a t e d  as Findings of F a c t .  

1.4 through 1.9 arc incorporat .ed arid hcre i  1-1 de t-ermined. 

0uts t .anding m o t i  011s 

The P a r t i e s  

P l a i n t ~ i f f  WEL1,S FAHGO BANK, N . A .  , f / k / a  Wells Fargo Bank 

Minnesota, N . A .  , 

M i  r-inesota, Na t iona l  A s s o c r i  a t i  on,  

ho lde r s  of LILJ Commercial Mortgage Corp. , Corrimercial Mortcjagc 

P a s s - T h r o ~ q h  C c r t i . f i c a t e s ,  S e r i e s  1998-CF2 ("Well:; Fargo" or t.hc 

suc :cesso~ by merger t o  and f/k/a Norwest Banlc  

3.:; l ' rustee  f o r  Lhe -r:-egist.ered 
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"Trust") is ;1 REMIC t r u s t .  T r a n s c r i p t  of t r i a l  ("TR") , p .  69. 

O R I X  C a p i t a l  Mar-ket.3, IITiil ( " O R I X l l )  is t h e  s p e c i a l  s e r v i c e r  

for Wells Farqo .  SCc Ex. 8 ,  F)ower' of Attorney;  (TH. p p .  ' / O - ' / l )  

Defendant. Lumbermens Mutual C a s u a l k y  Company ( "LMC" ) i.s an 

insurance company also knowri by t h e  t r a d e  name Kemper. (TR. p .  

8 % ) .  

Backqround 

The under ly ing  t . r ansac t ion  involves  an $ 8 . 7  rni.lliar-1 loan  

i ssued  by LMC's  insured  t o  Run-In Foods arid Solomon Pa-rLners L o  

finance the purchasc of 1.6 gas s t a t i o n s ,  which had a t o t a l  

c o n t r a c t  s a l e s  prj.ce o f  $ 7 . 8  m i l l i o n .  (TR. pp. 6 8 ,  7 3 - 7 4 ) .  

T h e  1 enc le r  1.n t.he Mor-tgagc Loan LransacLion w a s  Column 

Financ ia l ,  Iric. ( l t C o l u r n r i l t )  . See Ex. 417-420, Loan Agreement, 

N o t e  , Mortgage and Secur i  t,y Agreement , r e s p e c t i v e l y .  

The Mortgage Lloan and the relat-ed loan documents w e r e  

a:;sj.gnec-l by Clol i.imn t o  Wells Fa r -go ,  (Hx. ' /  , Omni bus A s s i g n m e n t  ; 

TR. p .  68, Ex. 235: P o l i r y ;  See a l s o  Ex. 40'1) 

The P o l i c y  

I n  connect ion wi th  the Mortgage Loan, an i n su rance  policy 

( t. lie I' Po 1 i c y  ) erit i t 1 ed Credi t o r  Re i m b u r s  e m e r i t  f o r  E n v i  rorimcnt a 1 

Damages Ir-isul--ar-iue Po l i cy"  w a s  ob ta ined  by Wells Fargo's 

predecessor. LMC issued t.he p o l i c y  ccwerinq t.he pe r iod  (if April 

2 0 ,  1 9 9 8  t o  A p r i l .  20, 2008. (Ex. 235). 

This p o l i c y  w a s  t.o i i isurc t.hc! value of t.he c o l l a t e r a l  

against: losses r - e su l t i ng  froin pol lu t . ion  cond i t i  ons not r e f  l e c t c d  

in t h e  value of t-l-ie c:ollaLer.al aL the  t . i m e  the 1.oan was placed. 
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We1 Is Far-qo seeks damages f o r  p o l l u t i o n  uoridi . t ions at, e i g h t  

p r o p e r t i e s  : Sco tchman  4 0 1  , Sc!otchman 40% , Scotchnlal-1 403 , 

Scot2chmc?n 4 0 6 ,  D j . x i e  Boy 4 ,  Uixlc Hoy 7 arid G a s  World 8 .  

T h c  coverage i n v o l v e d  11-1 this a c t i o n  is C o v e r a g e  P. 

Coverage F of t h e  P o l i c y  reads as follows: 

C O V ~ I - ~ C J C  Ir;' - COLLlATERAL V A L U E  LOSS REIMBURSEMENT 

[ E x .  235 ( c a p i t a l i z a t i o n  i n  o r i g i n a l )  ] . 

A r - t i c 1 . e  1 I . E  of the Po1 j.cy s e t s  the l i m i t s  of coverage hy 

d e f i l l i  rig C o l l a t e r a l  Value Loss 3:; follows: 

E .  COLLR'I'ERAL VAIJJE LOSS meails t h e  lesser of : 

1. a1 1. amount: ;  due and owing t o  a i  LNSURELI on a 
COVERED LOAN; or 

2 .  thc F A I R  MARKET VALUX at the time of the  COVERED 
LOAN c los ing  for- the COVERED LOCATlON s u b j e c t  t o  
the IIEFAULT; or 

3 . e s t i m a t e d  ENVl RONMENTAL CLEAN IJE) COSTS at. t.he 
COVERETI LOCATION subject, t o  t he  DEFAULT as 
reasonably agreed upon beLweer-I thc Company and t.liF: 
INSUKED. 

[ E x .  2 3 5 ,  Policy ( c a p i t a l i z a t i o n  in o r i g i n a l )  ] , 

Mot ion  In I,.irninc 

P r i o r  t.o t r - ia l .  LMC pr-~tser-~Led a rr\otiori i 1 - 1  1. i rn i i le  to excl 1.1t3e 

est imated clcari up costs t h a t  were not. d i scovered  dux-i ny Lhe 

p o l i c y  p e r i o d  (which began in A p r j , 1  of 1398). ( T R .  p .  3 )  . 11-1 

c o n t e x t ,  t>hat motion was a v i r t u a l  motion for summary  judgment-. 

N e v c r t h e i c s s  , t he  issues raised in that 1not.i on t .hat  went. L o  t he  
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dec i s ion  on t h e  record barred "recovery f o r  costs r e l a t ed  t o  

pr-e-exist  i.ng c o n t a m i n a t i o n  t.haL. were known a t  t h e  t i m e  the polj-cy 

was i ncep ted .  ' I  

as  f o l l o w s .  

'J'his reasoriiilg f o ~ :  s a i d  hol .ding i s  hereby s t a t e d  

T h e  Pol.icy d e f i n e s  an E:NVIRONMENlAL I N C I D E N T  as " e i t h e r  a 

Cl ,AIM made a g a i n s t  the i n s u r e d ,  d u r i  r ig  t h e  POL, ICY P E R I O D  , a:; a 

resul t  of POL,I,UT:I ON CJON1)ITIONS , o r  t h e  I N S U R E D ' S  d iscovery du r ing  

t.he P0LIC:Y PERIOD of P O L L U T I O N  C O N D I - T I O N S . "  (Hx. 235, p. 3) . 

T h e  Po l i cy  a1.so provides  that: ' I A l l  C L A I M S ,  CONTKAC'l' DAMAGES, 

ENW-RONMENTAL CLEAN UP COSTS o r  LEGAL IIEFENSE: E X P E N S E  w h i c h  

involve t h e  same o r  r e l a t e d  P O L L U T I O N  C O N D I T I O N S  s h a l l  be 

considered a s ing le  ENVIRONMENTAL I N C I D E N T .  I' (Ex. 235, p .  6 

Subsection VI I ,  parayraph  C) . 

A t  t.he t i m e  of t h e  a p p l i c a t i o n  for insurance,  the i n s u r e d  

represent-ed t h a t  i t  w a s  aware of pr-c-existing p o l l i . i t i o r i  

ro1idit.j o r i s  w h i  c:h w e r e  spec i f i c !n l ly  referenced as p o l l u t i o n  

r : o r i d i t j . c l r l s  i n  the  Baseline E:nvirc,r-lrnent.al Report. (J!:x. A L )  . As 

Llicse e x i s t i n g  condi t - ions  were lcnowu t o  all p a r t i e s  , t h i s  C o u r t  

find:; t.hat. these cond i t ions  w e r e  r e f l e c t e d  i n  t he  value p l aced  on 

the co l . l a t e ra l  at. the time 1 - n s u r a r i c e  w a s  pl.aced. These p r e -  

exi :;Ling c ! o n d i . t : i o r i s  represented the  k n o w n  ext.ent. of environrnenta3.1 

p o l l u t i o n  darnaye and cou1.d n c i t  be the b a s i s  f o r  a c1.aim. 

However, i.f t.he known p o l l u t i o n  c o n d i t . _ l . o r i s  c r ea t ed  a d d i t i o n a l  

tiamayc dur-i.rig the coveraqe period, t-liat w o u l d  c o n s t i t u t e  

covered loss, even i f  the  l o s s  w a s  merely a w o r s e n i n g  of a known 

cond i t ion  . 'l'hus the val.ue OF t.he c o l l a t - e r a 1  would be i n s u r e d  
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a qa i tis t 1. c) s s . 

T h c  cc i id i t ion  i n  t h e  policy t l ia t  n o t i c e  bc g iven  i s  

s a t i s f i e d  by Lhe in su red  yiviriq ;I "Notice of an Environmental 

I n c i d e n t .  ' I  ( E x .  2 3 5 )  . The LMC P o l i c y  d e f i n e s  an Environment.al 

I n c i d e n t ,  i n  p e r t i n e n t  p a r t ,  a s  the  I n s u r e d ' s  d i scove ry ,  duririy 

the Pol i cy  Period of PolluLion Condit ions.  ( E x .  2 3 5 )  . There i.s 

no rcquirement i n  the pol i cy t h a t  a17 Envi.ronrnenta1 Inc iden t  Lake 

p l acc  duri ~ i q  the pol. i c y  pe r i  od.  Rather ,  t h e  requir-errient i s  t h a t  

not ice  be given duri.ng the pol i c y  per iod  c:onc:erriiriy ari 

Fhvironrriental Inc iden t  "to which t h i s  Pol icy  a p p l i e s .  'I 

There fo rc ,  i n  the event  that ,  a n  o i l  s p i l l  occurred p r i o r  t.o t.he 

p o l i c y  p e r i o d ,  d i scovc ry  of a p o l l u t i o n  condi tion dur ing  Lhe 

p o l i c y  period arid time1.y not.i.ce t h e r e o f ,  woiild t r - i y y e r  

coverage.  ' 

Prc -ex i s t - ing  known cond i t ions  t-l-iar were d i s c l o s e d  to 

Lumber-mcns before t h e  i:;suar-ice of t h e  E'olicy which c:aiise a loss 

to t h e  va lue  of t.hc c:ol 1 at-eral. dur ing  t h e  policy pcric)d a r e  a l s o  

covercd by t . h e  P o l i c y ,  provided tirncly not- ice  i s  giver).  I t .  could 

be s t a t e d  t h a t  any change i n  t h e  i n s u r e d ' s  knowledge of po l lu t . ion  

cond i t ions  that. occurred  durinq t h e  pol i.cy pe r iod  was covered.  

All Lhat i s  requi red i s  LhaL L l l e  chanqe j n c!ondiLion (t.he 

worsening of p01.l u t .  ion damage and L h c  consequent loss i n  

c:ollat.cral v a l  ue) be discovered and tj mely n o t i c e  g iven ,  d u r i n g  

t h e  policy p e r i o d .  ('Ax. 2135). 

' T h e  r -equi  remerit. of Limcly 1iot.i ce  elfectivcly r e s t r i c L s  coveraye 
to newly di,scover.ed c o n d i t i o n s ,  regardless of when 1.he spi l .1  
occ:ur.r.ed. 
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T h e  a p p l i c a t i o n  for- t h e  Pol icy  includes r e f e r e n c e s  t o  an 

Environmental B a s e l  ir-le Report .  ( T R .  p .  74; E x .  3 4 9 ,  Po l icy  

Applj-cat ion and E x .  AL, Base l ine  Report.) . T h i s  i s  t:he document. 

that define:: what was k n o w n  about: the p r o p e r t i e s  a t  t h e  time 

coverage was p l a c e d .  'l.'he B a s e l i r - l e  Report r e f e r a  to e x i s t i n g  

environmental condi t-ionr, on the  p r o p e r t i e s  covered by the 

Mortgage (the "Mortgaged Proper . t : ies")  by type of p o l l u t a n t  and 

l o c a t i o n  of contarninat ion.  ( E x .  A L ,  Baseliric Hepor t )  . 

'Therefore,  the environmental  cond i t i  oris set  forth i n the 

Base l ine  R.eport d i s c l o s e d  to Lurrhermens prior t o  the inceptj .on of 

Lhe P o 1 j . c ~  ai-e a l s o  covered hy the Po l i cy .  [Kx. 2 3 5 ,  Po l icy ;  

Article IV. 7 (coveragc for- dj.sc1 osed p1.e.- e x i s t i n g  cor-iditioolls) , 

E x .  3 4 9 ,  P o l i c y  A p p l  i c a t ion  and Ex. A J , ,  Hasel ine Report.] , 

However, p r e - e x i s t i n g  cont.amj.natio1-1 (loss) that. was known by 

t.lhe i.n:;ur.ed at. t.he tirne L.he policy w a s  p laced  cannot (:onstiLute a 

covered l o s s ,  on1.y i.ts wor-scniny i.s covered. In t h e  f i r s t  

i n s t a n c e ,  under the t . c r m s  of t he  p o l i c y ,  on ly  a loss that is 

discovered  duI.inq the p o l i c y  pe r iod  i.s covered, whi,ch e l imina te s  

a l l  d i sc1  osed pol1ut.i on c o n d i t i o n s ,  except the further- worsc!nCng 

of c7. known c:ondit.ion, d u r - i r q  L.he pol i c y  p e r i o d .  111 a d d i t i o n ,  

t h i s  I s 3 cont rac t .  o f  iIlsurcxlce, not. a cont.r-act to r e p a i r  or 

rest-ore. 'The p l a i n t . i f  f carinoL recove7- i i r i d e r  an i nsiir-ancc c!ontac:I. 

f o r  a p a s t  l o s s .  To L h c  cxt.ent t.kat t h c  p 1 , a i n t i f f  seek:; r-ec~ve'r-y 

f o r  p re -ex i sL ing  cor-iditions (1 osses) a l r e a d y  known, t-he claim i s 

harred. 

P1aint.i ff' s Expert. Witne-sg 

G 
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Wells Far-go's s e l e c t i v e  production of r e l e v a n t  documents 

p r o h i b i t e d  i t :  s c x p e r t  from provid ing  unbiased arid reliable 

t es t imony.  

7 ,  2006 and. Ueccrnber 1 8 - 1 9 ,  2006). 

( S e e  Trial Transcriprs col.1 e c t i v e l y  dated December- 4- 

O n  March 2 2 ,  2 0 0 6 ,  Wells F'aryo gave a one paqe spreadshcet  

prepared by T . C .  

:-;t.nrr t o  assist. hirn i n  developii-ig environmental  c l e a n  u p  c o s t s  

f o r  the seveIi p rope r t i . e s  involved j.11 t h i s  1 i t i c ja t . ion .  

Corisu1,t:ing t o  i t s  environmental  expert S c o t t  

(Ex. Tb') . 

The aforesaid spreadshee t  was withhe1 d from LMC u n t i l  after 

t r i a l  began arid w a s  only di-sclosed ori o r  about. 0c:Lober 2 3 ,  2006. 

Id. On the trial da te  o f  Wednesday December 6 ,  2006, when askcd 

i f  t h e r e  were ar-iy o t h e r  document-s produccd hy T .  C ,  

counsel , Chin t in  Arni.1-1, s t a t e d  i n  open Court Lhat no ot-her- T. C. 

documer-its ex,i :;Led b e s i d e s  t h e  aforementioned one payc  

sp readshee t .  Id. 

Wells Fargo' 

LMC then  demonstrated t h a t  t h e s e  T.C. d o c u t n c n t s ,  w h i c h  were 

reque:;ted di.iririq di scovcry  ( i n  paragraphs 5 , 1 3  and 1 4  of L M C '  s 

I n t e r r o q a t o r i c s  t c : ,  Wcl 1 s Farqo)  , 

e x i s t e d .  O n  Mo~iddy December 11., 2 0 0 6  W e l l s  Fargo produced at 

t r j a l  n e a r l y  1 0 0  p d y e s  of  document.^ produced hy T.C. 

w e r e  riot the  only  d o c u m e n t s  t .ha t .  

(Ex. IJ). 

T h e s e  T. C, tiocumerits show that. M r .  A m i n ' s  e a r l i e r :  s ta tement  

t.hat no o t h e r  T. cl.  doc1lrnerlts existed was a misrepresentation - 

Mr. Amin hirrlse1 1 w a s  the r-ecipient. of  v i r t u a l l y  every  docunent 

produced hy T.C. Id. 

Addi t>ional l .y ,  t h e  T. C. docu1nent.s s h o w  t h a t  ' 1 ' .  C. w a s  an 

i n t - e y r a l  p a r t ,  of Wells b'ar-yo' s assessment, of t.he envi r.orirnenta1 
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cond i t ions  i.n t h i s  1.itigatj.oI-1 as T, C. made the  d e c i s i o n  t o  r e t a i  n 

l l F R  L c v i r i e  - Fri.cke, Iric - (LFR.) t o  produce all. of  W c 1 7 . s  F a r g n  ' s 

envir-onrnental opini.ons and r ep0r t . s .  Id. 

Moreov~tr ,  T.C. w a s  c r j  t i c a l  of L F R ' s  Phasc 1 r-emcdj.at.ion 

e s t i m a t e s  because, .inter alja, T.C. s t a L e d  LFR's estimates were 

"based on l i m i  ted in format ion"  m i y  and c h a r a c t e r i z e d  the LF'R' c; 

c s t i m a t c s  as  'I [r] o u y h  cost, r-angc based on d a t a  pre:;ellted i n  LFH 

ESA.  , Id. 'These T. C. document.:; urldennined the n u m b e r s  upon 

w h i . c h  We1 1:: Fargo ' s  c 1 a i . m  w a s  based. 

Wells F a r y o  gave i t s  expert, Sco t t  S t a r r ,  on1.y one ' C . C .  

documerlL,  t.he aforementioned sprcadshee t. I t -hat  presented 

est.imated c:ost+s t.o rernediate t h e  seven s i t e s  t h a t  a r e  t h e  subj  cct 

01 Lhis  litiigatior-1. (Hx. IF) , Wells Faryo's counscl  adrnit.t.ed 

t.hat he d i d  not :;end t.he remainj ny r e l e v a n t  T .  C. tlocument:s that 

undermined its position t20 L h c  expert.. . Wells E'aryo gave Stan- 

t .h i s  one document for- t . 1 1 ~  express purpose of assi  s t i n g  him i n  

developing e s t ima ted   cost^:; f o r  t h e  i n i t i . 31  expc r t~  r e p o r t .  Id. 

T h i s  C o u r t  f i n d s  t h a t  S t - a r r  relied or1 L h i  B document bcc:a~lse hct 

pr-oduced a docmrrient t h a t  par ro ted  t.he T. C. J1ocurncnt.s numbers t o  

the peiiny. 

W e l . 1 ~  Fa rgo ' s  bel .a ted cl aim that. the T, C. D o c ! u m e n t . s  are 

p r i v i l c g e d  i s  r e j e c f c d .  

Lhc '1'. C. documents on t.he p ~ ' i v i 1 e g e  log  i t provided t.o LMC. 

P r i v i l  eyed or not. I t~l-lis Court. f i n d s  t.hat Wells J?aryo had a11 

obligati.or-1 t o  g i v e  it:; expe r t  a l l  of t he  T. C. 

p r e d i c a t e  for h i s  t.estirnony. 

Wells Far-yo failed t o  idcnt - icy  m y  of 

documents as c'l 

Wells F a r - y o ' s  a u t  of cull in9 

8 
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through i L s  f i l e s  and select inq which documcmts t o  produce t o  it:; 

exper t  and t o  LMC render  t h c  expert's tcstirncmy wor th l e s s  a n d  

viol .a ted tlic most fundamental starldards f o r  d i  s c l o s u r e .  

I n  additioi-1, Scot-t  SLar-I- chanqcd h i s  testimony dur ing  t r i a l  

frorn w h a t .  he had te::ti.fied to u i - i c k r  o a t h  on deposit . iori .  At- h i s  

d e p o s i t i o n ,  S t a r r  t e s t i f i e d  that. hc was not aware of any 

(:ontamination f o r  Scotcliman 4 0 1 ,  4 0 2 ,  4 0 3  arid Dixie Boy 4 that, 

was u n r e l a t e d  P o  w h a t  appeared i n  the Easelirie Repor t .  ( E x .  

HQI. ) . 12. Now, a s  t-o those, l e t ' s  j u s L  yo o n  t-liosr-" 
f o u r  s i t e s .  I'm 1.ooking a t  the  M i t c l i  c h a r t .  
l. 'hat i s  Petrol Mart 1 0 1 ,  1 0 2 ,  1 0 3 ,  and Petrol 
Mart. 107. A:; t o  those  fou r  s i . t e s ,  your- 
r-c!porL s h o u l d  be modified t o  s t a . t c  t h a t  t h e r e  
may o r  may not  have heen o t h e r  releases t .hat  
took place ,  correct, as L o  tho:;e four s i tes?  

A .  Correct. . 
Q. You'r-c riot aware of any r e l eases  t h a t  a r e  referred 
t o  i n  y c i u r  r e p o r t ,  correct .?  You can ' t .  p i n p o i n t  any o f  
the  re leases?  
A .  Correct. - 
Q. Other Lhan appear i n  the baseline r e p o r t ?  
A .  Cor-rcct. 
Q. And t h a t  the c:ont.arnination, a t  l e a s t  t h e  pre- -Apr i l  
1938 , relates t.o t.lic o r i g i n a l  problems that, appear i . r i  
the hasel  i.ne rcpor-t , just say t.he word r e l a t e d ;  
c o r r e c t ?  
A .  Y e s .  
E x .  HQ1, p .  222.3-22.'' 

A t  t - r i a l ,  Srar r  testi fied i n  ;i rnanr-ier c o n t r a d i c t o r y  L o  h i s  

deposi t j . on  by c la iming  that t.hc contamination ex is t -cd  a t  Llie 

s i t e s  was unr.elated to contamination :;how71 i n  t h e  Baseline 

Rcport .  This wciul d charac!t .frize the cotitaminat.ion :is n e w  or at 

Scotchrrian 4 0 1  1:: also known a s  Petrol Mart. 1 0 2 ,  Scotchman 4 0 2  
is  ~ 1 . ~ 0  kriowii as P e t r o l  Mart 3-02, ScoLchmar-1 4 0 3  i s  also known as  
Petrol Mart. 103, arid D i x i e  Boy 4 is a l s o  known a s  Pet.ro1. Mart. 
107. A d d i t i o n a l l y ,  Scotchman 4 0 6  is also known as  L'etrol Mart 

2 

1 0 6 .  

9 
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l e a s t  newly d i scove red .  

This Court f i n d s  t h a t  J.,MCI (:auld not. have expected that, Wells 

Fargo w o u l d  present; c o n t r a d i c t o r y  tes t imony.  A s  such,  I-his Cour-L 

rcfused t.o accept  S t - a r r ' s  c:nntratl ictory tes t imony a t  t r i a l .  

NoL.wi ths tandir ig  t h e  foregoii-iq, t .hj  s C3xir-t makes L.hc 

f ~ I . l o w i n g  f i n d i n g s  reyar-di.ng each s i t e .  

Scotchman 4 0 1  

The Court> f i n d s  SLar- r '  s t.estiimony a . t  t r i a l  r ega rd ing  

Scotchman 4 0 1  troublesome because it. conLradicted his tes t imony 

given under. ciath 011 d e p o s i t i o n .  (TR. p .  5 5 2 )  , D u r i n g  t r i a l  

S t -a r r  a t tempted t o  t e s t i f y  thdt Scotchman 4@1 had contarnillatior-1 

u n r e l a t e d  t o  what was l i s t e d  i n  L h c  Haselirie Repor t .  ( T R .  p .  

5 3 9 )  . H e  claimed Lhat t~he propert-y was contaminated by 

chlor inat .ed solvent.:; t h a t  were not 1.i:;ted in t h e  Base l ine  Kepor't.. 

('127. p .  5.79) . 

Ilowever', at. h i s  cicpositioll St,arr' L e s t  i f i e d  t h a t  t.he only 

contaminat ion a t  Scotchman 401 hc w a s  aware o f  r e l a t e d  t o  thc 

c:or-iI:amj.nation 7-epc>I-tcd i.1-1 the Ha:;eline Report (€1. 5 6 0 )  . (EX. 

HQI., p .  2 2 % :  3.-22) . This  Court w i l l  not permit Wells Fargo to 

t a k e  a p o s i t i o n  cor-it 

d e p o s i t i o n .  ( T R .  p .  551). 

r y  to tllc po:;iLion it took d u r i w  

This C o u r L  a l s o  f i n d s  thaL Wel.1 s Fargo could not have 

di scovcred po l lu t io r l  cont3ition.s during the pol icy per iod  fur ,  

Scotchman 4 0 1  because i t 2  f a i l e d  to show any existing 

cont.arninat.ior1 a t  Sc:otchman 4 0 1 that w a s  unknown a t  pol  i c y  

i n c e p t i o n .  ( T R .  p .  551) , S t a r r  adrriiLted t h a t  t h e  only  i n c i d e n t  
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t h a t  occurred pr- ior  t.o t h e  policy i s  reported in the Baseline 

Repor t  and that. he i s  aware o f  1.10 o t h e r  spil.3 :; or discharges  i n  

his r e p o r t s .  ( E x .  HQI, €1. 130). 

E’urt.herrriorc , S t a n .  admit ted t.hat. the erit ir-et.y of the 

contczrninati.o,n a t  Scot.c:llman 4 0 1  r e l a t e s  t o  what w a s  documented i n  

t.he B a s e l i n e  Heport .  ( I d  at, E). 148) . 

Scotchman 402 

T h e  Basel i n e  Rcport. shows contamination for Scotchman 4 0 2  at .  

w e l l  riumbcr 4 .  Thus, pol.l.ution was ]mown a t  t h i s  si.t.e at- thc 

time of the i i i i t - i a l  sale. We1.1:; Fargo’s attempL t o  show Lhat 

other- contamj n a t i o n  a t  Scot.c-:hman 402 occurred  o r  was discovered 

during the policy p e r i o d  w a s  speculative i n  nature and the re fo rc  

does not. warrant. t h i s  Court. finding a covered loss.  All that. is 

k r i o w n ,  r eyard ing  Scotchman 4 0 2  s cant-amination, i s  t-hat in 2 0 0 1  a 

contaminated a rea  w a s  found near the southea : ; te rn  corner  of the 

pumps. ( T K .  pp.  511-51.2) . Wells E’aryo f a i l ed .  t ~ a  produce 

evidc>rice that- any contatniria t i on at Scot.c:hmari 4 0 2  was c:auscd by 

a n y  p a r t i c u l a r -  spill (bcfor-F: or- a f  L.cr- t h e  p01.i.c:~ period) , ( ‘ l ’R .  

pp .  51.1-512). 

Starr-  t . e s t i f i e d  t . l i a t  he d i d  not. have docuiner-it ation t h a t  

t h e r e  was a ~ O S L  1 9 9 8  r e l e a s e  and d i d  not know i f  tlie r e l ease  

c a u s i n g  (~orit.aminat_ioii o c ~ i i r - r e d  p r i o r  t o  1 9 9 8 .  (TR. p .  507) . 

S t . a r r  admit tcd t ha t  tlie on ly  r-clcase:; tillat. lie w a s  aware (if 

occ:urrcd. p r i o r  t.o t h e  p o l i c y  t h a L  are reporkcd rin t he  Rase l i r i c  

R-epor-t. (Hx. I I Q 1 ,  pp.158--59) . 

Moreove I- , he admi t. t. ed t 1-ia t- L.hc pre  - po 1 i cy cor-it am;. n a t  i o n  a t 
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Scotchman 4 0 2  w a s  related t-o what. appears  i n  the Base l ine  Keport:. 

( E x .  H Q 1 ,  p .  22%) . Thus, as  Sttir-I- admits  t h a t  no releases 

occurr-ed a f t . c r  t h e  p o l i c y  was pl-aced, a l l .  p r e - p o l i c y  

contami n a t i o n  appears i n  t h e  Hascl ine Report arid t h a t  thc 

e n t i r e t y  o,f t h c  contaminat ion at Scotcl-imari 4 0 2  appear:; i n  t.hc 

Baseline Hepor t .  ( . I d  at. pp.  1 S 8 - 5 9  and 2 2 2 )  . 

An a l leged  subscquent. d i scove ry  of a g a s o l i n e  s p i l l  t h a t  

o r i g i n a l l y  occurr-ed on Sept.errtber 1 ' I ,  1 9 9 2  was o u t s i d e  the po1.i cy 

period and coverage because a n y  rcasorlabl e due d i l i g e n c e  would 

have uncovered a pub1 i c document such as Exhib i t  3 0 2  , which  

repor-ted t,he d i scha rge  of September 17, 1 9 9 2 .  (',l:R. pp-  4 4 0 - 4 4 1  ) ; 

(Ex. 3 0 2 )  . The record  disu1ose:s no way of knowinq which of any 

d i scha rqes  (wi th in  or- wiLhout the p o l i c y  pe r i  od) caused 

corit.aminaI:iori a t .  Scotchrrlan 4 0 2 .  (TR. p .  51.1) . 

Therefoi:e, any a s s e r t - i o n  as t:o the causat ior i  o€ 

conlran1iriat.i or at. Scotchman 4 0 2  is specul a t - i v c ? .  ( T R .  p ,  .5l 2) . 

In a d d i t i o n ,  at t h e  t i m e  of Sc:ot.chman 4 0 2 ' s  1iqui.dat. ion sale 

t o  s a t 1  sfy t.he l oan ,  We1 1s Far 'yo w a s  not. aware of any 

contarnination o c c u r r i n g  or dj.scovered w i t h i n  t h e  p o l i c y  p e r i o d .  

( T H .  p .  4 8 5 )  - This  rourt .  t h e r e f o r e  f i n d s  t h a t  except  L n r  

il-ifor-mation I c n o w n  t o  all of t h e  p a r t i e s  fi-om the p l a c i n g  01 the 

c o l l a t e r a l .  , Wclls Paryo h a s  riot dentor-1st.r-ated t h a t  t h e  buyer, 

sel.1.e~: 07: r c c p i v e r  o f  the pr-opcrty knew of ariy cont.aminatior1 a t  

t h c  time Scotchman 402 w a s  l i .qu ida ted ,  t hc reby  e l i r r i i n a t i . n g  ariy 

possibi l . i t y  t h a t  t h e  :;ales p r i c e  w a s  diminj.slied by ariy 

envi 1 - o n m c n t a l  c o n d i t i o n s ,  ( T R .  p .  4 8 4 )  . ' Y h i s  precludes any 
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findjr-ig of l o s s  t o  t h e  co l l a t . e r a l  v a l u e  s i n c e  ScoLchman 4 0 2  was 

s o l d  wi.tl-iout: an adjustment for- any a d d i t i o n a l  p o l l u t i o n  

cor-idit i o n s .  

'L'hus, t .h i s  C o u r t  f i n d s  that Wells Fargo d i d  riot d i scove r  

c o v e r e d  p o l l u t i o n  coriditiol-1s during t-he policy per i  od a t  

Scotchman 4 0 2  o r  s u f f e r  a l o s s  t o  i t s  c o l , l a t e r a l  v a l u e .  ( T R .  p 

481). 

Scotchman 403 

S t a r r  t - e s t i f i e d  O T ~  his depos i t i on  t-hat, a l l  of the 

contaminat ion at- Scotchman. 4 0 3  r e l a t e d  t o  cor-itarniriatj.on i n  Lhe 

Basel ine  R e p o r t .  ( '1 'R.  p .  560) . Again, Wells Fargo nEiy not 

si.ir-prisc. the  defendant  by taking a posi  t ior i  contrary t o  t h e  

p o s i t i o n  i t  took du r ing  deposition. ( ' I 'R .  p .  551) . 

'1.11 acldit.ion, Wells Fargo c:ciuld riot liave d iscovered  pollut.io1-1 

condit-i.or-is dur ing  t h e  p o l i c y  pe r iod  for Scotchmaii 403 becausc a1.l 

o f  t h e  contamination a t  the s i t e  was a t t r i b u t a b l e  t o  t h e  p1.e 1998 

releases, ('l.'K. p .  560) S t a r r  admit.t.Etc3. that: hc was not: aware of 

any r e l c a s e s  occurring a I t e r  the pol i r y  w a s  pl  aced arid fu r the r  

admit ted t l i a t~  a l l  prc-pol1 c y  contamination rclate:;  t o  what 

appears i r i  t h c  Baselinc Report. ( E x .  HQI , pp. 212, 213, 227 ~ l d  

222). 

Dixie Boy 4 

Wells Fargo made an o f f e r  of proof t h a t  i t s  expe r t  "would 

tesL.ify that based upon fur t .her  evaluatri.on of tlie s i t e  , t.he 

p r e e x i s t i n g  contami nat:ion t.1iat h e  rriadc a cost csti mate f o r  was 

adequat:ely desc r ibed  ri TI the E a s e 1 . i  ne R e p o r t ,  'I (TR. p .  561 , 

13 
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13:1-I) . 

T h e  Court accepted  t h i s  o f f e r  of proof arid f i n d s  that, the 

p r e - e x i s t i n g  cont.nminatj ori  a t  Dix*,le Boy 4 was adequate ly  

r ep resen ted  in tlie Haseline R c p o r t .  (TR. p .  561). 

We1l.s Fargo alleged t.hat b c f n r e  the l i y u j d a t i o n  s a l e  of 

Dixie Boy 4 , 

coritami.riants t o  appear  a f t e r  t.he l i q u i d a t i o n  sa l e  d a t c .  ( T R .  E ) .  

562). 

2005 c ) r  June 2 9 ,  2 0 0 5 .  ( T K .  pp .  5 6 2 ,  5 G ' / )  . However, Wells FcUcjc3 

d i  d not. hecome aware of any envirorimcntal contaminat ion unt. i l  

e i t h e r  A p r i . 1  or- May of 2 0 0 6 ,  wel l  a f t e r  t h e  sale. ( T H .  pp ,  S68- 

a damaged tlisper1:;er caused el.evated co1icentrat.j on of 

l-lixic Hoy 4 W A Y  so1.d i n  l i q u i d a t i o n  on e i t h e r  June 2 6 ,  

569). 

There fo re ,  Wel.1:; Fargo could r i o t  have been aware of ariy 

claim a s s o c i a t e d  wj th t h e  allcqed s p i l l  

(TR. pp.  570-571 , !S74-5'/5) . A b s e n t  ci.rcumst.anccs not. present. 

h e r e ,  We1 Is Fargo'  EI i .1-isurable i n t - e r e s t  for. t.1ij.s s i t e  ter-minatcd 

on t.he day  the  p r o p e 7 - t ~  w a s  so ld  j n  1 i y u i d a t i . o n .  (7'K. p p .  571, 

dur j  ny the p o l i c y  per-i od. 

574475) . 

'The Cour t .  a l s o  finds that t h e  informat ion  i n  Exhibit-s 261 

a n d  2 6 3  used t o  suppor t  Wells Faryo's c 1 , a i m  j s inadmiss ib le  

hecause it j.s s p e c u l a t i o n  based on a hearsay  staLcmerit. (TR. pp.  

583, 585, 586). 

T h e  C o u r t  f j n d s  t-hat. Wells F a r y o  could not have discovered 

polli.it.ion cont3it.ion:; during Lhc p o l i c y  pe r iod  because Wells Far-qo 

failed t o  prove t h a t  any contarnination occurred  o r  w a s  dl scovcred 

d u r i r i y  tlie p o l i c y  p e r i o d .  
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Notice 

I n  adt l i t i  on t o  t h e  f o r q o i n y ,  t h i s  C o u r t ;  [ J  rids t h a t  

Wells Fargo f a i l e d  t o  reasonab:y p rov ide  prompt r iot ice  for 

Scot:c:kirrian 401 , Scotchman 402 , Scotchman 4 0 3  , Scotrchrnan 4 0 6  , Dixi? 

Boy 4 and n i x i e  Boy ' / .  

Tlie Notice p r o v i s i o n s  in Llie p o l i c y  a t  issuc provides  as 

follows: 

N O T T O :  mc!ans w r i t t e n  n o t i c e  by t h e  INSURED t o  t h e  
COMPANY, d u r i n g  the POLICY P H H I O D  or REPOR'TING P E R I O D  
s t - a t cd  i n  1 t : e m  1.11 of t he  d e c l a r a t i o n s ,  which i s  
reasonably s u f f i c i e n t  t o  i-nforrn t h e  Company 01. an 
ENVIRONMENTAI, I N C I D E N T .  (Ex. 2 3 5 ,  d e f i n i t i o n  @ of 
Sec t ion  1 ,I. of t h e  Pol. i cy)  . 

The Pol icy  f u r t ~ h e r  provides  t h a t  : 

[ii t-lic event  of an Environmental Inc iden t  , immediate 
w r  i t. t e n  Not- i c F: i 11 c! 1. udir-iy part i cu l  ~ L - S  suf f i c i. e n  t t o  
iden t . i fy  t h e  Insured arid a l . s n  reasonably o b t a i n a b l e  
informat ion  w i t - l i  r e s p e c t  t o  t ime,  place and 
circumstances thereof  , arid the names arid addr-esse:; of 
Lhe i n j u r e d  arid of a v a i l a b l e  wi tnes ses ,  shall be given 
by or for t.lie Insured  t o  Lhe Company. 

( E x .  2 3 5 ,  p .  6 ,  subscc t ion  VTr1.A.) 

Uovcrage Tor fur-t.hcr contamination Lrom a known coi-idit ion 

require:; not- ice  du r ing  t h e  po1ii:y per; od of an envi r-onmcnt.al 

i n c i d e n t .  Wells Fargo claimed it provided p rope r  not i ce , 

pursuarit, t o  t-he p o l i c y ,  t.o LMC w i t . h  its letter da ted  A u y u s t  2 2 ,  

2 0 0 % .  ( E x .  B I )  . 

Howev~r,  the August. 2 2 ,  2 0 0 2  le t . t .er  did not  provide  T,MC.' w r i t h  

information re la t -ed  t o  t h e  d a t e ,  place, and circ:urnstances 

surrounding p1.ai t i t - i f f  s d iscovery  of p o l l u t i o n .  Td. 

Addi t iona l ly ,  the August 2 2  , 2 0 0 2  l c t t e r  doe:: n o t  provj.de 

riot ice oL an b:nvironrnenLal Tncl  dent. , as r-ecqui red by t-he LMC 
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policy. Id. Instead, t he  letter advised LMC t h a t  t h e r e  "might" 

be p o l l u t i o n .  ( E x .  B-I:) . 

Alkhouyh Wells Farcjo advi-sed T,MC t h a t  there was merely a 

p o s s i b j - l i t y  t h a t  t he  proper t . i es  w e r e  c:ont.arninat.cd i n  2002, Well:; 

Fargo was in f a c t  aware of L h e  p o l l u t i o n  cond i t ions  t h a t  cxi:;ted 

at, t-lial: time. Id. Wells Faryn failed to dri.sclo:;e t h i s  

in format ion  t.o LMC. 

A t  or about t h e  d a t e  of t h e  2 0 0 2  l e t t e r ,  Well:; b'argo had 

di.scus:;ions w i t h  t h e  Fl.orida IIEP and Redemption I;:nvirorlment.al , 

envirorimerit,al consul t .ant , and knew the  site:: had documcmted 

rel.eases and were j.ri v a r i o u s  phascs of s i t e  assessment or 

remedia t ion .  (Ex. CY) . Wells Fargo c i . ruu la ted  an i n t e r n a l  

spr.eadshceL d e t a i l i n g  t.he di schar-ge ciaLes, l o c a t  i.on a r i d  est  irnated 

costs t o  c l e a n  up e a c h  coi-itamiriated site. ( E x .  B T )  . Wells 

Fargo, liowevcr, never- provided t h i s  spreadsheet  t o  LMC. 

an 

Af L e r  r e c e i v i n g  W e l l s  Faryo's Ruyust. 2 2 ,  2002 letter, LMC 

advised pl.a. inLiff  t-l-iat i t  had failed t o  provj de n o t i c e  arid 

reques ted  informat ion  from p l  a i r i l i f f  , without w h i c h  LMC cou1.d not: 

move forward with  i t s  coverage i r ives t iya t - ion .  (FA. B J )  . 

On March 1% , 20013, LMC agairi asked for i.nformati on 

concer-riing cnvir-onmcnlal cont..aminatior-1 i.n it:; r e s c r v a t i o n  nf 

r i g h t s  l e t t e r .  ( E x .  B P )  . LMC stated i . t .  c o u l d  not  rriove forward 

w i t 1 1  i ts coverage irivest.igiatior1 u n t i l  1.t i-ec:ei.vcd ir-ifo7-r-nat i on  

regar-dj.ng po l l  Lition c:onditior-is arid advised We1 1.s Faryo tliat. 

Not ice  w;*s i r i s u f f i . c i c n t  because it, d i d  not provide specific: 

d e t a i l s  c.or-icer-niny the alleged I-eleasc.  Id. 

it:; 
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F i n a l l y ,  011 September 2 9 ,  2004, t w o  ycars a f t - c r  i t  w a s  awarc 

of t.lie pol.lution c o n d i t i o n s  a t  t h e  s i t e s ,  Wel1.s Far-go provided 

LMC w<.t.h a two-page letter, which enclosed newly prepared  

erivironmerita1 reports, (Ex. UIJ )  . 

Wells Far-yo’s lc t t rer  making a c la im under t h e  Po l i cy  d i d  not. 

comply with t h e  r iot ice  X-equiremenL of A r t i c l e  1I.Q. (Ex. 2 3 5 ,  

Pol icy  a n d  Ex. 3 7 2 ,  A u g u s t  26, 2 0 0 2  l e t t e r  from ORIX). 

Plaii-i1:j.f f s r e p r e s e n t a t i v e  Adam Iliamond t e s t i f i e d  that, i ,n  

2002 , Wells E’aryo undersLood that Worsley rlcirnpaiiies was 

ident- i f i  ed as  a potentid1.l .y r e spons ib l e  par t -y  as of 2 0 0 2 .  

p .  215). I Ie  f u r t h e r  t e s t . i f i e d  tha t  i.n 2 0 0 2 ,  Wells Faryo 

understood t.l-iat s i x  of the eiyh[: s i  tcs w e r e  e l i g i b l e  for sLat.e 

funding t-hrouyh the Flor-i  da Depart-menl. o f  Environment.al 

P r o t e c t i o n .  (TR. p .  215) . A del;ai.lcd spreadsheet, dated  August. 

2002 , cont-ained informat.ioii concerning t.hc d a t e s  , l o c a t i o n  arid 

estimated c l e a n  up cost-s  for each  contaminaked s i - t c .  (TR. p .  

324, 3 2 7 )  . This spreadsheet was prepared a t  t,he d i rec t i .on  of the 

p1.airitif f arid was d i s t - r i b u t e d  iriterrial ly among employees of t-he 

p l a i n t i f f .  (TR. p .  318). Thcr-efor-e, Wclls F a r g o  had knowledge 

of environmental  p o l l u t i  on coriclitioris at, Scotclirnan 4 0 1  , Scotchman 

402, Sco t - chman  4 0 3 ,  Scotchmarl 406, Dixi .e  Boy 4 arid Dixie  Roy ‘7 tis 

of Auyiist 2 0 0 2 .  (‘TI{. pp.  323, 3 2 7 )  . 

(TK. 

T h i  s spreadsheet.  , however , was not. pr.ovi.ded t o  LMC . (m.  

pp. 3 2 4 ,  3 2 7 ) .  Wells Fargo’s r e p r e s c n t a t i v e  was unab1,e to offer 

a.ny exp lana t ion  a:; t o  why the in format ion  conta ined  i n  t h i s  

August report w a s  not  provided t o  LMC. (TH. p .  2 7 9 ) .  
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O n  Septentber 9 ,  2002 , s h r - t - l y  a f L e r  r e c e i v i n g  p l a i n t i f f  s 

August 22, letter, LMU advised p l a i n t i f f  t h a t  i t  had failed t o  

provide n o t i c e  of an erivi.ronmenta1 rincidcnt and requested 

j.riformatioi-i from p l a i n t i f f ,  w i . t . h c u t  which LMC could r i o t  move 

forward w i t h  i t s  coverage j n v e s t i g a t i o n .  (TRJ). (TR. p .  

1 7 6 - 1 7 7 ) .  

01-1 March 1.2 , 2 0 0 3  , LMC i ssued a c!omprehcnsive reserva t . ion  01 

ri qht.2 letter arid r e i t - e r a t e d  its request: f o r  i n fo rma t ion ,  aga in  

st,ati I-iy t.hat i t  cou1.d not move f-orwar-d w i t - h  it:; coverage 

i n v e s t i g a t i o n  wri.t.hout t h e  information i t  had requested. (TKP) 

(TR. p .  1 7 8 - 1 8 0 ) .  I I o w e v e r ,  LMC w a s  not provided r iot ice  o f  an 

environmental  c o n d i t i o n  a t  any of t.he l o c a t i o n s  irrvolved i n  t h i  3 

1itigat.i.oTi u n t i l  September 2 9 ,  2004, when i t  received 

correspondcnce f r o m  O K I X  i nc lud ing  Phase I r e p o r t s  . ('1'R. p . 

263). (Ex. 2 3 6 - 2 4 1  and 243) - 

The i i isur-ed's f a i l u r e  L o  g ive  n o t i c e ,  d e s p i t e  the fact khat. 

j.t. had informati.on s u f f i c i e n t .  t.o provide n o t i c e ,  f o r  two year:; 

f a i l s  t h e  not- icc  requirernent.s a s  it w d s  r-equircd.  ( T R .  p .  '/49) . 

We1 Is F a r y o  a l s o  failcd to provri d e  rcasoiiably prompt not- ice  

Lor Gas World 8 .  On Octobcr 6 ,  2003, a l e t t e r  w a s  faxed t o  Jeff 

SJ.ahor, an employee of thc  p l a i n t i . f f ,  which stated t h a t  Gas World 

8 had an erivir-onment.al problerri j.7-i thc? form of a re lease  from 

1.rarisiti.on sumps. ( T R .  p .  7 3 2 )  ; (Ex. H C )  . l'hus, Wells F a r y c  

knew o f  t.l-ic! e x i s t e n c e  of envirorimer-it.al cont.aminat.io1-i at G a s  Worl d 

8 R B  of 0ct.ober 6, 9 0 0 3 .  (TR. p .  731 . ) ;  (Ex. HC). 

how eve^-, LMC w a s  riot provided riot i ce  01 an eT1vi.r-onmentai 
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conditj .on a t  G a s  World 8 u n t i l  Sept.emher- 2 9 ,  2 0 0 4 ,  when i t  

rece ived  a l e t t e r  f rom ORIX. ( ' I 'R .  p ,  6 3 4 , - , 6 9 6 ) .  

The riot.ic:e rcquircment i n  an insurance pol.ic-y i s  a conditlion 

precedent  t o  coverage and the f a i l u r c  t o  g ive  notice i n  a t imely  

inanner. re1 i e v c s  t.he j -nsurcr  of- l i n b i  liLy. Argo Corp .  v Creczter 

N e w  York Mutual I n s .  Co., 4 NY3d 3 3 2  (ZOOS) ; A m e r i c a n  Hon1c 

Assurance C o .  v International Insurance Co. , 9 0  NY2d 4 3 3 ,  661 

(1937) . I n  envir-oinmental contaminati  on cases , t h e  requirement of 

reasonably  prompt riot-ice i s  h e i y h t e n e d  by the fact .  that .  

eriviror1ment.a 1 cont.arriinat. i ons a re  e a s i e r  Lo c l e a n  when addressed 

early. (TR. p .  4 2 1 - 2 )  . The reason that N e w  York require: ;  not.ic!e 

L.0  be g iven  thc c a r r i e r  i s  to allow the c a r r j e r  t o  s t e p  i n  and 

in i t - iga tc .  ( T R .  p .  717) . The r ight .  of t h e  insur -er  t.0 r ece ive  

s u c h  riotice has  been found t.o be so  fundamental t .ha t 110 showinq 

of p r e j u d i c e  i s  r e q u i r e d  f o r  an i n s u r e r  t o  bc able to discla?.rn 

] . ; , ab i l i ty .  See, e.g. , Argo Cnrp. v GreateT N e w  Y o r k  Mutual 1-7.5, 

Co. , supra ;  Sccur i t y  Mutual I ' n s .  Co. v Acker-Fitzs.irnons Corp. 

supra ;  and P o w e r  A u t h .  v Westinghouse E l e c .  Corp ,  , 502 N Y S 2 d  420 

(1st D e p ' t  1986) . 

T h e  duty t.o provide n o t i c e  ariscs wl-ien a p e ~ ~ o ~ i  ob] cct  i v e l y  

could o r  should  have known of t.lie p o s s i b i l i t y  of ;1 claim fa l l . i ny  

w i t - h i r - i  the coverage a t  issue.  (TH.  p .  43.8) . Ogden C o r p .  v 

'I 'ravclers I r i d c m n i t y  C o . ,  4 2 4  F2d 3 3 ,  4 3  (2d C i r  1391) and 0l.jri 

Corp. v Tns~1ranc:e C o .  0.f North A m e r i c a ,  '7413 F S u p p  1044, 1045 

(STINY, 1 9 9 0 )  . Moreover, the conLr-act provides  that. r iot ice  

r e q u i r e s  t . h c  i n su red  to provi.de 2;peci.f i .cs  of date, time , p lace  

19 

[* 20 ]

http://provi.de


arid circumstar1c:e of loss. 

in format ion  of a p o t e n t i a l  c : J a i r r i  as ear1.y as  August 2002 

prope r - t i e s ,  Scotchman 401, Suotclimar-1 4 0 2 ,  Scotchman 4 0 3  , 

Scotchman 4 0 6 ,  Dixie Boy 4 ant3 Dixie  Boy 7, arid a s  ear1.y as 

October 6 ,  2 0 0 3  for the remaining property, Gas World 8 .  Wclls 

Fargo d i d  not provide  no t i ce  of environmental 

on the p r o p e r t y  u n t i l  Septenber 2 3 ,  2004. 'l'hus, Wclls Faryo 

delayed for n e a r l y  t w o  y e a r s  t.o provide noLice for si.x 

p r o p e r t i c s ,  S c o t c h m n n  4 0 1  , Scot-chrnaI-1 '102 , Scotchman 4 0 3  , 

Scolrcliman 4 0 6 ,  Dix ie  Boy 4 and l l ix ie  Boy 7 ,  and delayed for- over 

one year  i n  p rov id ing  n o t i c e  f o r  G a s  World 8. 

e n t i t l e d  t.o damayes on any of t h e  seven p r o p e r t i e s  involved i r i  

this 1i.t.igj-ation because Wells b'arqo had the  information t o  put 

i L s  insurance  c a r r i e r .  on riotri ce ,  but unreasonabl y delayed f o r  

n e a r l y  t-wo yea.1-s in s i x  cases and 0v-r one yea r  i n  one ca:;e. 

I?epub l . i c  N e w  Y o r k  1 3 o i . p .  

247, (1st  Dep't 1386) 

.i.nvalidat.c!cl coveraye)  ; Ilandorti  .7ridustries,  I n c .  v St. Paul 

S u s p l u s  L ir ics  Insurance Po., 1 8 8  AD2d 2 7 7 ,  (1st. Jlcp't 1992) 

(unexcused 31. day de lay  i n v a l i d a t e d  coveraye) ; Power A u L h o r i  ty v 

W e s t i n y h o u s e  R1ec.trj.c Corp.  , 11'1 A U 2 d  3 3 6 ,  (1st Dep't 1386) 

(unexcused 5 3  day delay inva l ida t .cd  covc!raye) ; 

v Public Se.rvice Mritual i 'ris. clo. , 2 5 3  AD2cl 5 8 3 ,  (1st. Dep'C 1.998) 

( 3 2  day d e l a y  justified l a t e  n o t i r e  disc1 ain-ler-) ; 

C o n t r a c t i n g  C o q .  v Arncl-ica.n Home Ins. C o .  , 146 RD2d 49'1, 536 

(1:;~. ncp' t 1989) 

.rn t h i  s rase t h e  i.nsured possessed 

f o r  s i x  

i n c i d e n t s  occur-ri 119 

W e 1 . 1 ~  Fargo is not .  

v A m e r i c a n  H o m e  A s s u r a n c e  (70. , 125 A D % d  

(unexcused. 45 day d e l a y  in provid ing  n o t . i u e  

S S B S S  R c a l  ty C'orp. 

I f p y d t  

(unexcuscd four inor-1t.h d e l a y  unreasonable  a s  a 
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mat-tcr- of law) ; L u k r a l 1 . e  V D u r s o  Supermarkets, Inc:. , 238 AD2d 

318, (2d Uep’t 1 3 9 7 )  (four- rnonth delay 1.at.e a s  a ma t t e r  of l a w ) .  

Other Motions i n  limine 

A t  t h e  c!ommenr:ement of t h e  f i r s t  day of t r i a l  on Scpt.errher 

7 ,  2 0 0 6 ,  Wells Fargo presented  a m o t i o n  .in limine t o  cxclude 

evidence of a l t . e r n a t i v e  sources of r-ccovery. Spccific:ally,  

collateral sources of paymerit from t he  State of F lo r ida  a s  w e l l  

a s  from tlic pr ior -  owners of t h c  p rope r ty  t.hat w e r e  obl iyaLerl  t o  

i-nakc c e r t a i n  payments t o  clcan up the  proper-ty.  Oi l  September 7 ,  

2 0 0 6 ,  LMC a1 so brought. a inot.ior-i in l imine t o  b a r  Wells Fargo from 

p r e s e n t i n g  evidence 011 eskimated clear1 up costs as a r e su l t .  of 

p l a i n t i f f ’  :< f a i l u r e  t o  comply w i t h  .I,MCf s riokice t o  produce f o r  

d e p o s i t i o n  a person  most kriowledgcable t o  t e s t - i f y  as t o  damages. 

(‘1’R.  pp .  3 6 : l ! i - 2 6 ,  3 7 : 1  -14 a n d  / 1 3 : 6 - 2 6 ; ) .  

All motions  in limine a r e  dccided In t h i s  k r i a l  deci .sion. 

Collateral Value Loss 

T h e  Po l i cy  def i r i e s  “ c o l l a t e r a l  va lue  loss ‘I undcr paraqrapl-i F: 

as t.hc lesser of  : (1) a l l  arnount.~ due arid owing t o  an insured  on 

a covered loan; o r  ( 2 )  L h e  fair market. v a l u c  a t  L h e  time of t.hc 

covered loan  c l o s i n g  for t h e  covered l o c a t i o n  subject; t o  the 

d e f a u l t ;  o r  ( 3 )  e sk i r r i a t ed  environmental clcan up costs a t  t h e  

covered 1.ocat.ion suhj ect  t o  t h e  d e f a u l t  a s  reasoriabl  y agreed upon 

bct.wceii t h e  Company arid k k i e  i .nsurcd. ( E x .  2 3 5 ,  p .  2 )  . Thi : ;  

d e f i n i t i o n  i.s fur-t.her rriodified by endorsement 5 which e l imina t -es  

the term i i de fau iL i i  under b : ( % )  . 

I ,  ’ 1111.s i s  a l o s s  r e i  mburseniei-it: pol.icy under wl-iic:l-1 a known 
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coridi t ion would affect the va lue  of t.he c : o l l a t e r a l .  a t  t ime of 

l o a n .  ( T R .  p .  5 1 7 ) .  A s  pollution cond i t ions  w e r e  known a t  the 

time t h e  p r o p e r t y  became col la ter-a1 , they a f f e c t e d  L h e  value of 

c o l l a t e r a l  a t .  the  time of t:he i n i t i a l  s a l e .  ( T R .  p .  518) . T h u s  

condi t i -ons known t.o t-he part.ie:; a t  p o l i c y  i n c e p t i o n  a r e  not  

recoverable  because t h e y  would have dimi Tiislied the value of the 

collateral from t h e  o u t s c t  and would n o t  have c o n s t i t u t c  a loss. 

(TH.  p .  518). 

Wclls Farqo chose not  to submit t-estirnony from a proper-ty 

a p p r a i s e r  who would L e s t i f y  t o  the value of the proper-LieL; with 

and wri-thout con tamina t ion .  ( T R .  p .  42s). This  Court offered t o  

adjourn t r i a l  for Wel.1.s Faryo  t o  sul-mi t. such t es t imony from an 

a p p r a i s e r .  ( T R .  pp .  424-5) , However-, W e l l s  Fargo never  accepted 

the   court.'^ cjtfer- arid decided not  t o  orfer any exper t  Le:;trirnony 

from a n  appra iser -  k h a t  would indi,caLe how a buyer would cons i.dcr- 

t.he dimi.ni.sl-iment j TI v a l u e  o f  any of the p r o p e r t i e s  . (Sec 

genera7ly, T R .  p .  (125). 

Wclls Fargo a l s o  f a i l e d  t o  in t roduce  any admi.ssible evi clence 

of f a i r  niarkeL value. W e l l s  Fargo atLernpted t o  in t roduce  

a p p r a i s a l  r e p o r t s  from 1 9 9 8  i n t o  evidence as busineSs recorda as 

an exccpLiori t o  h e a r s a y .  (TR. p .  3 2 9 ) .  LMC's cibjection t o  t h e  

appT-aisal r e p o r t s  w a s  si.ist.ained O T ~  four-idat i onal arid hearsay 

grounds .  ( T l i .  p .  331) . 

'~ 'hc  ev idence  o f f e r e d  t o  support the €a i  r market: val-ue 

measure of damages , t he  Hopkiris' s appr.ai:;al rcpor-t  , w a s  

i nadmiss ib l e  h e a r s a y  ev idence .  ( T R .  pp .  333  - 4 )  . 'l'hc bus iness  
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record exception to hearsay did noi: app ly  t . c i  thcse appraisal:; 

because t.he appraisa1.s were merely a p e r s o n ' s  opini.ori as t o  the 

va lue  of  c e r t a i n  propert i .es .  N e w  Yor-k CPLR 4.518 prov ides :  

'I [a] ny wr-i  t . ing or r-ccor-d, w h e t l - i e ~ :  i n  t h e  form of an 
ent.1-y i n  a book o r  o therwise ,  niadc as a memorandum or 
rcco& of any act, t r a n s a c t i o n ,  occurrence or e v e n t ,  
shall .  bc admiss ib le  i n  evidence i n  proof of  t h a t  a c t ,  
tr-arisact- i o n ,  occur-ixnce or everit,  i f  the judge f i n d s  
that. it was made i n  t h e  regular: course of any hus iness  
and Lhat i t  was t he  regular ~:our sc  of su.c!h bu:;iriess t o  
make i t ,  a t  the time of t h e  act, t r a n s a c t i o n ,  
occurrence o r  even t ,  or wi th in  a reasonable  time 
thereafter. 

( C P L R  451.8). 

New Yor-k' s bus iness  record excepLion t o  hearsay corne:; from 

t.he shop-book n i l e  arid i s  designed t o  permik incidcnLa1 

tcskimonial  u s e  of records which are made and k e p t  p r i m a r i l y  for 

nor-1-testitnonial. ~ U T E I O S E ~ S ,  and do not, serve as  s u b s t i t u t e s  for. 

tes t imony.  People  v C ? m n t ,  4 %  Misc 2d  3 5 0  ( 1 9 6 4 ) .  A w i t n e s s ' s  

opinion i s  not  admissible under t h c  business r e c o r - d  excep t ion ,  

Auer v Rienstock,  1 0 4  AIIZd 350 2nd Dep't) . Hornbrook v P e a k  

Resorts ,  Inc. 754  N Y S 2 d  1 3 2  (Sup Ct 'l'oml.;iiis Cty 2 0 0 2 )  

In adtli.ti.on, a s  t he  a p p r a i s a l s  w e m  not  done at or around 

t h e  tjme t h a t  the  p rupe r t - i e s  werc i n i t i a l l y  sold or t he  pol i c y  

was placed because t-hey were not done "alt the t.ime of t.hc aut;, 

t r a n s a c t i o n ,  occurreiicc o r  evcriL , o r  w i t h i n  a r casonah le  t ime 

t . l iereafter- .  'I ( C P L R  4 5 1 8 )  . The appraisa1.s f a i l  t o  s a t . i s f y  tihe 

bus iness  record except i.on becausc Llie appraisals werc riot 

prepared coriterripornricously t o  the i n i t i a l  s a l  e of k h e  proper-Lies .  

The requirerrier-its f o r  CIP1,H 4518 a s  follow:; ' I . .  . f i r s t ,  that 

the record  be made i n  t-hc regular coiirse of bus iness  - 
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e s s e n t i a l l y ,  t:l-iat i t  ref 1-ect a routine, r e g u l a r l y  conducted 

b u s i n e s s  a c t i v i . t y ,  and t h a t  ii- be needed and r e l i e d  01-1 i n  t h e  

performance of f u i i u t i o r i s  of the bus iness ;  second, t h a t  i t  be the 

regular COUI- : ;~  ciE such  busi-ness t o  make t h e  record ( a  double 

requi-rement of r c g u l a r i t y )  - - e s s e n t . i a l l y ,  that the record bc 

m a d e  purs i .~ant .  t o  established procedures for the  r o u t i n e ,  

h a b i t u a l ,  systematic r n a k i i - i y  of such a r eco rd ;  arid t h i  r-d,  t h a t  t.hc 

record be made a t  o r  about t h e  t i m e  of t h e  evcrit being recorded 

- -  e s s e n t i a l l y ,  k h a t  recol 1 ec t - ion  bc f a i r l y  ac:c:urat.e arid t h e  

l i a k i i t  or r o u t j  ne of making t h e  e n t r i e s  a s su red .  Pcop le  v 

Kennedy, 50.3 NR%d 501 (1986). 

A s  Wells Fargo f a i l e d  t o  produce any evidcncc on t h e  F a i r  

Market Value o f  the p r o p e r t i e s ,  they  f a i l e d  t o  meet L k e i r  hur:den 

of pr-oof a:; t.o one of t-lic! measure of damages. Wells Fargo’s  

en t i  t.1 enient. t o  damagcs i s  l i m i t e d  t o  t h e  1 e sscr  of t.bc t.hrcc! 

measure of damages (Fa  1 1- Market. Value, Estimated Environmental 

C1.eaIi-up C 0 s t . s  and Amount. due and 0wi.q IJrider t h e  Loan) , 

t hc rc fo r -c ,  Wells Faryo i s  not. e n t i . t l e d  t o  damages bccausc i t  

f a i l e d  Lo  p r ~ d u ( : e  any evi.dence of t h c  F a i r  Market Value measure 

of damaqes. (TR. pp.  29:4-26). 

Wells Fargo‘s c la ims  € o r  damages at Scotchman /101., Scot.chman 

402, Scotuhrnan 403 arid D i x i e  Boy 4 a r e  dismisscd bccause it. 

f a i l e d  t o  i r i t rodure  any evidence t-hat. t h c  value of t.lic collateral 

was diminished a t  t h e  t.ime of l i q u i d a t i o n  s;ile. (TR. p .  4 8 3 ) .  

T h i s  supportred by t h e  f a c t  Lhal:  Wells Fargo did not. know of  any 

covered poll ut- ion condjit-ions for- Scotchman 4 0 1  , SooLuhman 402, 
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Scotchman 4 0 3  arid D j x j . e  Boy 4 a t  Lke t i m e  of t h e  p r o p e r t y  s a . l e  

and tlitilr Wells Fsrgo has not iritroduced. evidence iridicat . ing t-l-iat. 

the buyer- w a s  aware of any pnl . I i . i t i  on condiLions o c c u r - r i n . g  01- 

di scovered w i t h i n  pol i c y  peri. od . 

Moreover, W e 1 . l s  E’arqo i s  not: e n t i t l e d  t.o d a m a g e s  f o r  these 

f o u r  site:;, Scotchman, 4 0 1 ,  Scotchman 402 , Scotchman 403 and 

nixicl  Boy 4 ,  because Wells Fargo f a i l e d  t c i  prove t-hat. any 

erivirorirnental. c o n d i t i o n s  occurred dur ing  t h e  p o l i c y  for any of 

the s i t c u .  

Sanction 

This  Court found that Wells b’arqc s h o u l d  be :;anc:tioned by 

sLI-ikii-ig t h e  t-estimony arid r e p o r t s  of Wclls Faryo’  :; environment.a.1 

e x p e r t ,  Scott. St.arr  w l i e n  i t  chose t o  withhold document-s from i L s  

expert. and LMC t h a t  were both pr-obat ive arid d e t r i m e n t a l  t o  i t s  

c a s e .  ( T R .  p .  ‘ /1  8 )  . When a p a r t y  wi 1 fully f a i l s  t o  d i s c l o s e  

infor-rnation w h i . c h  t h c  C o u r t  r i n d s  should have been di sc:l osed, t h c  

Court. may p r o h i b i t  t h e  d i sobed ien t  parLy from producing i n  

evi.deric:e d .es iynated t h i n y s  o r  j . t e m s  of t es t imony.  (CPLR 3 1 2 6 )  . 

The n a t u r e  and degree  of t h e  p e n a l t y  jrnposctd on a m o L i o r - 1  pursuant  

L o  ClPLH :3126 i s  a m a L t e r  o€ t h e  Court’s d i s c r e t i o n .  H,i 7 1  v 

Oberoi, 13 A D 3 d  1 0 9 5 ,  ( N Y  A p p  23j.v 2 0 0 4 )  . Where a par-t.y is 

deliberately c v a s i v e ,  or engages i n  a misleading ant3 

uncoopcra t ive  course of  conduct. o r  a determined st-r-ategy of 

d e l a y ,  I;he party has a c t c d  w i l l f u l l y ,  F’nman v Jamcsway  

Coi-porat:.7.onI 1‘75 AD2d 5 1 4 ,  515 ,  (App L)iv 1 3 9 1 )  ; See N;?boz-ny ,  267 

AD2d at 62s. Once the moving parLy has met i t s  i n i . t i a l  burdcn o f  
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e s t a b l i s h i n g  w i l l f u l  , contumacious or had f a i t h  conduct, on t h e  

p a r t  o f  t h e  non-movinq p a r t y ,  t he  burden shif ts  t o  t h e  non-movincj 

p a r t y  t o  offer a reasonable  exc i~se .  Hill, 1 3  AD3d a t  1,096. 

In t h e  i n s t a n t  c a s e ,  t he  C!ourlr fourid t h a t  Wells Fargo acC-ed 

wilful1.y i .n  choosing t o  withhold the  ‘r. C .  documents from i t.s 

expe r t  and frorn LMC. ‘I.’he ‘1.’. C. docurnerits were clearly r-equesped 

i n  LMC’ s IriLerrogat-ori es . Wclls  Faryo chose t.o q ive  i t s  expert a 

one paye sp readshee t  f r-om t.l-iese doc:un-ient.s , but  wi thhe ld  numerous 

documents t .hat  cast. doubt on t h e  es t imated  remedial. c o s t s  

r epor t ed  by LFK. S t a r r ‘  s re l ia r ice  on t.liis spreadshee t  i s  c l e a r  

as thc  f i r s t  drart  of his report parrot:; the cos t  figures from 

t h e  sprcadslieeL he w a s  g iven .  Thus ,  Wells Fargo’s sel  ective 

suppress ion  of docxment,s harmful L o  it:s case  i s  c l e a r .  Such a 

se lec t l ive  p roduc t ion  of document:; i s  harmful t o  t h e  expert  

because it p r o h i b i t s  him from provid ing  unbiased and re]. i.ab1.e 

t.estirnoriy arid i t  is  ext.reme1.y prc. j u d i c i a l  t o  LMC because i t  

proscr i .bes  LMC frorn e f f e c t i v e l y  defcriding i t .s  case. 

Moreover, W e l l s  Fargo’s counsel w a s  less t hen  candid i n  1ii.s 

s ta tements  reqa.r:ding t.lie exister-ic:e of t.he T. C ,  documents d u r i n g  

t . r i a l  despit-e the fact that. thc. a t t o r n e y  making s a j d  

tnisrep-r.eseritat.ion was t.he r-ccipier-it o f  many nf these clociimentr; . 

As Wells F a r y o  w i t l - 1 1 - i e l d  t h e  documents arid misled t h e  Court as t.o 

the exister-ic:e OK sa j .d  documents I Wells Fargo’s l-iehavior recqiiir-e:; 

t he  s a n c t i o n  of b a r r i n g  it;s expert’s test . imony. 

Conclusion 

This C o u r L  f i n d s  t h a t  defendant  LMC i s  noli l i a b l e  Lo Wells 
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Fargo for damages u r i d e r  its solc breac:h of con t rac t  claim becduse 

Wclls Fnrcj-o (1) failed to provide reasonably prompt n o t i c e  of 

p o l l u t i o n  conditions f o r  every of the  s i t . es  (2) failed to 

i n t roduce  evidencc of t h e  Fair MaT-ket Value for every one of tlie 

s i t e s  arid ( 3 )  fari l-ed t o  provide anything bu t  s p e c u l a t i v e  evidence 

€or the m a j o r i t y  of the sites litiyation. 

* 

--- . 

Dated: Februdry 21, 2 0 0 7  

J . S . C .  
L x  

Counsel are hereby directed to obta 
this Court’s opinion from the record room and not to rely on 
decisions obtained from the internet which have been a l t e red  in 
the scanning process 
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