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Plaintiff, 

- against - Index No. 102210/2002 

DAVID BREJTBAKT, MICHAEL HANDWERKER, 
STEVE MARCTTELOS, HANDWERKER, 
IIONSCHKE, AND MARCHELOS ( a  parlnership), 
IHANDWERKER, ITONSCHKE, MARCHELOS & 
GAYNER, MARK IJANKIN, ROSS, SUCHOFF, 
HANKTN, MALDBNT3AUM, HANDWERKEK & 
MAZE12 (a professional corporation), NEIL 
HONSCHKE, BRIAN K. SUCHOFF, JEFFREY A. 
MADENBAUM, GEOFFREY R. MAZEL, 
CTTARLES GAYNER, 

In this action alleging legal rnalpracticc, three motions (sequencc numbers 004,005 and 006) 

arc consolidated for disposilion i n  accordancc with the following decision and ordcr-. In thcsc 

motions, tlic defendants who have not previously been dismissed from the action move, pursuant to 

CPLR 321 2, for summary judgment dismissing the complaint and all cross claims as against them: 

defendant Handwerker, Honschke, and Marchelos (apartnership) and two of“ its partners, def-kndants 

Ncil Honschke (Honschke) and Steve Marchclos (Marchclos), move in molion scquence number- 

004; defendant Michael Handwcrker (Handwcrker) movcs in motion scquence number 005; and 

defendanl David Breitbai-t (Breitbart) inovcs in motion sequcnce nuiiibcr 006. In motion seyucnce 

number 006, plaintiff also cross-moves, pursuant to CPLR 321 2, for summary judgmcnt deeming 

that, for purposes of this action, thc medical malpractice which was allegcd by plaintiff in a prior 

action -- thc action in connection with which dcfcndants are alleged to have committed legal 

rnalpracticc -- be admittcd. 

BACKGROUND 

Plaintill Bcinadette Gotay allegedly sustained permanent injury from Erb’s Palsy as a result 

ofmedical malpractice committed during her birth, on August 3 I ,  1977. In October 1977, plaintiff’s 
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mother, Eva Rodriguez (Rodrigucz), retained the law firm of Kaufrnan 6L Siegel, P.C. (Kaufman & 

Siegel) to pursue medical malpractice claims on behalf of plaintiff arid herself. Kaufrnan & Sicgel 

iipparently commenced two medical malpractice actions on behalf or plaintiff and Rodriguez in the 

New York Statc Supremc COLITI, Bronx County: one, in or about April 1978, against New York City 

Health and Hospitals Corporation (HHC); and another, in or before March 1980, against the Albeit 

Einstein Hospital and the AIbcrt Einstein Collcge of Medicine of Yeshiva Ilniversity (either action 

individually, or both actions collectivcly, the Med Mal Action). Kaufman & Sicgel allcgedly 

commenccd the Mcd Mal Action by scrvicc of the summons and complaint upon the defendants 

therein. However, by Scptcmbcr 1993, plaintiff’s father, Jesus Gotay, also known as Jesus Morales 

(Mornles), did not belicve that  Kaufman & Siegcl was adequately prosecuting the Mcd Mal Action. 

He asked Kaufman & Siegel to give thcir case file for the Med Mal Action to him, and they did. 

On Novcmbcr 16, 1993, Rodrigucz executed a “consent to change attoiney” foim, wherein 

she consentcd to Breitbatt’s substitution for Kaufman & Siegel as plaintiffs’ attorney of record i n  

thc Mcd Mal Action. At that time, defcndants Handwerker, Honschke and Marchclos allegedly 

worked out of the offices of Breitbiu’t’s firm as indepcndent contractors, who performed legal 

serviccs for lhe film in  lieu of paying rent for the office space they used, and received 3 share of the 

lcgal fees for the cases they brought into the finn. Handwerker referred the Med Mal Action to 

Breithart’s firm after he receivcd a telephonc call concerning the case. However, Handwerker asscrts 

that he practices primarily criminal law rather than civil law, and that he  pcrfwmcd no further work 

on the Med Mal Action artcr hc referred it to Breitbart’s firm. Ilonschke and Marchelos, as wcll, 

claim that they performed no serviccs on the Med Mal Action while i t  was being handled by the 

Breitbar-t firm. In January 1994, a Breitbart film attorney who is not a party to this action prepared, 

vcrilicd and scrved a bill of par-ticulars on behalf of ihc plaintiffs in the Mcd Mal Action. 

Handwerker, Honschke and Marchelos left Brcitbart’s firm in  June or July 1994, and fonned 

their own firm, Handwcrker, Ilonschkc, and Marchelos (a partncrship) (hereinafter, HH&M). 

Breitbart cxecuted a lctter agreement prcparcd by Iiandwerker, dated June 3, 1994 (the Letter 
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Agreerncnt), which provided that Handwcrker would take cei-tain of thc cases that he had brought 

into the Brcitbart firm, including the Med Mal Action, to HH&M. The Lctter Agrecment provided, 

in relevant part: 

1 [Handwerker] am writing to confirm our agreement rcgarding my activc cases 
that will no longcr be handled by your [Breitbart’s] office. 

It is my understanding that up to and including Junc 1 st, 1994, The Law Office of 
David Brci tbart has assisted Michael Handwcrker Esq. with the prosecution of the 
following clients’ personal injury claims: 

* * *  
[a list of 34 names including] Eva Rodriguez 

* * *  

As compensation for the serviccs previously provided by the Law Office of David 
Breitbart, Michael Handwet-ker Esq. agrees to share equally [] the legal fees earned 
by Michael Handwerker Esq. on thc aforementioned inattcrs. Additionally, at the 
time this agreerncnt is executed, Micliacl Handwerkcr Esq. agrces to reimburse David 
Brcitbart for all monies paid b y  David Breithart in the foim of dishurscments on the 
aforcmentioned matters. 

(Cironc Affirm., Ex. T, Letter Agreement.) On July 13,1994, Handwcrkersent aletter to Rodrigucz, 

on HH&M letterhcad, which stated that, "[ais you arc already aware, I have terminated my 

relationship with thc Law Officc of DavidBrcitbart” (id., Ex. U). Thc lctter asked Rodrigucz to sign 

and return an enclosed form, which the letter dcscrihed as “a mere formality in order to officially 

notify the court of the status of your rcpresentation” (id.). On thc same date, Handwerker scnt a 

letter to counsel for the dcfendants in the Med Mal Action, advising them that hc was no longer 

associatcd with the Rrcitbart firm, and thal HH&M was the attorney of rccord for the plaintiffs in 

t hat  action. 

HHGLM subsequently changcd its name to Hundwerker, Honschkc, Marchclos & Gayner 

(I.TT{M&G; H l & M  andor  HHM&G, hereinalter, the Handwcrker Fimi). In October 1 W S ,  

Rodriguez exccuted three mcdical record request forms, which asked the hospitals where plaintiff 

had rcceived trcatment to furnish copies of their records concerning her to “my attorncy Handwerker 

Ilonschke Marchelos 8.1 Gayncr” (id., Exs. W, X, Y). Marchelos concedes that he handled day-to- 

day mattcrs relating to the Med Mal Action while the casc was with the Handwerker Firm 
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The Handwerker Firm was dissolved in November 1998. According to Mark 1Iankin 

(Hankin), a partner in the firm of Ross, Suchoff, Hankin, Maidenbaum, Handwerker & Mazel, P.C. 

(the Ross SuchoflFjrm): Handwerker agrced, in December 1998, to join the Ross Suchoff Firm as 

a partner in January 1999; “[iln early January 1999, [Hankin] revicwed ccrtain files on behalf of [thc 

Ross Suchoff Firm] that ,.. Handwerkcr proposed to bring from his prior firm”; among those files 

was the filc for the Med Mal Action; in reviewing the filc for thc M.ed Mal Action, IJankin “observed 

that a n  indcx nuinbcr hadnot been purchased” for that action; and, “[u]pon discovering this, theRoss 

Suchoff Film dccided not to undertake the rcpresentation of the plaintil‘f” in the Med Mal Action 

(id., Ex. EE, Hankin Affid., 1, 4, S ) . ) ’  

Hanlun asserts that hc “met with ... plaintiff and [Morales] on January 28, 1999 to advise of 

thc situation, as well as [of the Ross Sucholf Fjrm’s] decision not lo undertake reprcsentation of the 

plaintiff in the [Mcd Mal Action],” and that Morales thereupon “requested the immediate return of 

the filc” for thc Med Mal Action (id., 16) .  Hankin sent a letter to plaintiff and Morales, dated 

February 22, 1999, which stated: 

This letter will confirm my conversation with [Morales] relative to our rcview and 
consideration of [plaintiff’s] claims for medical malpracticc arising out of her birth 
... . 

As we discussed at our meeting on January 28, 1999 and on the phone on[J 
February 9, 1999, a revicw of the €ilc indicatcs that your initial counsel, Kaufnlan & 
Siegcl ..., nevcr purchased an indcx number subsequent to their service upon the 
dcfcndants of a copy of the summons and complaint in this matter. When they 
initially acccpted this casc, there was no requirement in the State of  New York that 
an indcx number be purchased. Our procedural rules required service of the papers 
only to cornmcnce an action, The filing and purchasing of an index numbcr was only 
rcquired when court intervention was necessary. In or about calendar year 1992, the 
statute in thc Slate of New York was changed and our state became a “file and servc” 
statc wherc you wcrc required to purchase an index number before servicc of thc 
papcrs upon the dcfendants. Under CPLR Section 306 (b) a window pcriod of 
approximately onc (1) year was granted to all attorneys for thc purposc of purchasing 
index numbers on open and outstanding claims where none had been purchased 
bcfore. Your attorneys Kaufman & Siege1 ,,. should have obtained a n  index number 
at that time in order to preserve your case for further action. Unfortunately, my 
review of the court records relative to both actions filcd i n  this niattcr indicate[s] thal 

‘ Jh ik in  and the Ross Suchoff Film wcre oilginally defendants in this action, but the action 
has prcviously been disinisscd as against them. 
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no indcx nuiiibcr was purchased by your former counsel. Sincc morc than one (1) 
year has elapsed since the new file and serve statute was enacted, the claims 
previously institutcd are now dismissed. Our rcview of the casc law indicatcs that 
based upon the passage of time, any attempt to purchase an index number now would 
be futilc. 

Accordingly, we will not be able to proceed with the claims previously instituted 
on behalf of [plaintiff] for ... medical malpractice. Your filc remains in our 
possession. In thc event you require thc whole or any portion thereof, we are 
available to providc you with samc. 

(id., Ex. FF, at 1-2.) 

Plaintiff subsequently retained her prescnt counsel, and commcnced this action on January 

3 I ,  2002. The complaint herein allegcs that thc defendant attoincys and law firms actcd negligently 

in failing to properly monitor and prosecute thc MedMal Action, and that defendants misled plaintiff 

and her parents into believing that there was a valid pending mcdical malpractice action when thcy 

knew, or should have known, that no indcx numbcr had bccn purchased for the Med Mal Action, and 

that that action had bccn dismissed. The complaint further alleges that, as a result of defendants’ 

negligence, “plaintiff has been prejudiced by the passage of time, in  that the facts and circumstances 

surrounding the medical malpractice of ‘The Hospital’ havc been obscured,” and that shc has been 

“placed ... i n  a position whcre [she] may not be able to fully explore and set forth [thc] acts of 

negligcnce of ‘The Hospital”’ (Complaint, (J/Y[ 15, 22).2 The complaint, as originally pleaded, 

asserted eight causes of action for legal malpractice and a ninth cause of action seeking treble 

damages under Judiciary Law 8 487. 

Plaintiff’s counsel commenced an action on behalf of plaintiff and Rodrigucz against HIIC 

in the Bronx County Supremc Court, in  2002, and moved in that action for an ordcr “reactivating” 

thc Med Mal Action. In April 2003, the court denied that motion, and grantcd a cross motion by 

’The complaint allcges that defendants acted negligently, additionally, in failing to advise 
plaintiff and her parents (1) that Kaufman & Siegel had committed legal malpracticc by ncglecting 
to purchase an index number for thc Med Mal Action and (2) that they could bring a legal 
malpractice action against Kaufman & Siegcl. However, plaintiff’s memorandum of law in  support 
of her cross motion, and in opposition to defendants’ motions, indicates that she has abandoned 
claims based upon the complaint’s allcgations that “dcfendants were negligent in failing to sue, or 
to advise , , .  plaintiff to sue, ,.. Kaufman & Siegel” (Pl. Mem. of Law, at 1). 
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HHC to dismiss the aclion i n  which the motion was brought (see Rodriguez vNew York City Healtlz 

atzd I f m p .  Cnrp., Sup Ct, Bronx County, April 8,2003, McKcon, J., Index No. 24266/2002) The 

court noted that it could not “condone 25 years of neglect in the prosecution of [the Med Mal 

Action],” and that plaintiff had “failed to offer any reasonable excuse for this neglect, or to cxplain 

how thc rcstoration of her action after these many years would not prcjudicc thc dcfcndant” (id.). 

By order entered September 25, 2003 (the Prior Order), this court dismissed thc complaint 

in this action in its entirety by granting: a motion for summaryjudgment, pursuant to CPLR 3212, 

brought by the Ross Suchoff Firm, Handwerkcr and Hankin and dcfendants Brian Suchoff, Jeffrey 

Maidenbaum and Geoffrcy Mazel; a cross motion to dismiss, pursuant to CPLR 321 1 (a) (7), broughl 

by HH&M, HHM&G and Marchelos; and a cross motion to dismiss, pursuant to CPLR 321 1 (a) (7), 

brought by Breitbart. This court dismissed the causes of action for legal malpractice on the ground 

that plaintiff would be unublc to establish that defendants’ nllegcd ncgligencc proximately caused 

her loss, inasmuch as plaintiff had neither alleged nor established that she was likely to prevail in 

thc Med Mal Action. In light of that determination, this court expressly declined to “reach the 

additional grounds [or dismissal raised by defendants,” including defendants’ arguments that 

plaintiff‘s claims were barred by the applicable statutc of limitations. 

The Appellate Division, First Departrncnt, subsequently modified the Prior Order, to the 

extent of denying dismissal of plaintiff’s legal malpracticc claims against Breitbart, IIandwcrkcr, 

ITonschke, Marchelos and HH&M (see Chtay v Ereithart, 14 AD3d 452,452 1 1  st Dcpt 20051). Thc 

First Department deterrnincd that the complaint’s allcgations of legal malpractice, “at least as 

against” those defendants, wcrc “sufficicnt to survivc thc CPLR 321 1 (a) (7) motion” (id. at 454). 

The First Departrncnt also noted that, “if in further proceedings herein plaintiff should be unable to 

establish any element of thc underlying mcdical malpractice action as a dil-ect consequencc of  

defendants’ delay and inaction, such element shall be deemcd adrnittcd” (id. at 455). 

DISCUSSION 

For thc rcasons below, this court is constrained to grant defendants’ motions for suiiiniary 
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judgment on the grounds that plaintiff’s claims of legal malpractice as against those defcndants are 

barred by the statute of limitations. 

“An action to recover damages arising from an attorney’s malpractice must be commenced 

within threc years from accrual (see CPLR 214 [6])” (McCoy v Feinnzniz, 99 NY2d 295,301 [20021). 

Such an action accrues “when the inalpractice is committed” (Shurrzsky v Eiseristein, 96 NY2d 164, 

166 [2001]). “What is important,” for purposes of determining the time of accrual, “is when the 

rnalpracticc was committed, not when the client discovered it” (id. [citation and intcrnal quotation 

inrirks omitted]). Accordingly, a claim against an attorney [or legal malpractice in connection with 

a matter must ordinarily have accrucd no later than the date whcn the attorney’s representation of 

the client in  connection with that matter ended (see e.g. Wells Furgo Hmze Mtge., I m .  v Zeichirer, 

i ? h a i i &  Krause, LLP, 5 AD3d 128, 128-329 [lst Dept 20041; Johnston v Ruskin, 193 AD2d7S6, 

787 [2d Dcpt t9931). “The continuous representalion doctrine tolls the statute of liini tations until  

the completion of the attorney’s ongoing representation concerning the matter out of‘ which the 

rnalpracticc claim arises” (Gr(fJi72 v Rrewinqton, 300 AD2d 283, 284 [Zd Dept 20021 [citation and 

intcnial quotation marks omitted]). However, when the representation cnds, “for whatever rcason, 

the purpose for applying the continuous represcntation rule no longer exists,” and the continuous 

representation doctrinc ceases to toll the statute of limitations (G‘laninz v AZferz, 57 NY2d 67, 94 

[ 19821). 

Under the foregoing principles, plaintiff’s legal rnalpracticc claims against Ilandwerker, 

Honschke, Marchelos and HT-I&M (all, collectively, the HH&M Defendants) arc time-barred : (1) 

plaintiff’s legal malpractice claims against the HH&M Defendants accrued no later than January 

28,1999, inasmuch as the representalion of plaintiff by any of thosc defendants ended, at the latest, 

on that  date; (2) insofar as plaintiff wcre cntitled to the benefit of the continuous reprcsenlatjon 

doctrine, that doctrine would, in any event, have ceased to toll the statute of limitations no later than 

January 28, 1999; (3) thc tkrec-year statute of limitations pcr-iod thercfore began to run no later than 

January 28, I999 and expired TIO latcr than January 28, 2002; and (4) plaintiff did not file the 
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complaint in this action until January 31, 2002. 

Under the circumstances of this case, i t  is difficult to determine preciscly when the HH&M 

Defendants’ alleged malpractice occurrcd. Where a legal malpractice claim is prcdicatcd upon an 

attorney’s failure to curnmcnce an action within the applicable statute of limitations, the malpracticc 

will gcnerally be deemed to have been committed, and thc legal malpracticc claim to have accrucd, 

when the underlying limitations period expired (see ~ . g .  Shum.rXy v Eisensteiiz, 96 NY2d at 166). 

Here, the m I & M  Dcfendants’ alleged malpractice consists primarily of their failure to make a timely 

effor-t to prcseervc or revive the Med Mal Action, i.c., by making a timcly application with thc Bronx 

County Supreme Court for lcave to file thc summons and complaint i n  the MedMal Action nunc pro 

tunc. As the First Department statcd: 

... in 1994 and 1995, whcn ... [HH&M] ... [was] representing plaintiff, the medical 
inalpracticc action apparently was still viable. Since thc action was commenced 
before July 1, 1992, an application for an order of filing nunc pro tunc madc two or 
thrce years lalei-, i n  1994 or 1’395, likely would have becn granted, pursuant to the 
1991 vcrsion of CPLR 306-a. Thc same application made in 2002, howcver, likely 
would have been denied, as was plaintiff’s motion to reactivate the action, on the 
ground of prejudicc to the defendants. 

( I h t l i y  v Oreifhurt, 14 An3d at 454 [citations ornittcd].) Given the  number of years between the  

statutory changc and the 2002 motion, thc last date on which any of the HH&M Defcndants could 

have successfully made the requisite application, such that plaintiff’s legal malpractice chi ms against 

those dcfendants should be deemed to have accrucd at that time, is not readily ascertainable. 

However, it is clear that plaintiff and Morales knew or should have known, no later than 

January 28,1999, that none ofthe HH&M Defendants continued to represent plaintiff and Rodriguez 

in conncction with the Med Mal A ~ t i o n . ~  Hanlun states in his affidavit lhat, whcn he met with 

'The Handwerker Firm dissolved in November 1998, and Marchelos asscr-ts in his affidavit 
that, “[hly that time, plaintiff and her father absolutely knew that thc Handwerker Honschke and 
Marchclos firm could no longer represent them and could not help them” (Marchelos Affjd., 91 9). 
Notwithstanding Marchclos’s assertion, i t  is not entirely clear from the record what plaintiff or her 
parcnts knew, or could rcasonably be cxpectcd to have known, between November 1998 and January 
28, 1999 -- conccr-ning the dissolution of thc Handwerkcr Firm and whether or not any of thc firni’s 
individual partners might continue to represent plaintiff and Rodriguez after the firm dissolved -- and 
when they knew or should have known it. 
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plaintiff and Morales on January 28, 1999, he adviscd them that no index number had been 

purchased for thc Mcd Mal Action and also of “[the Ross Suchoff Firm’s] dccision not to undcrtakc 

representation of the plaintiff in the [Med Mal Action]” (Cironc Affirm., Ex. EE, 1 6 ) .  “At that 

point,” according to IIankin, “[Morales] requested the immediate return of the 1 Med Mal Action] 

file” (id,), Morales concedes that the January 28, 1999 mecting with Hanlun occurred, and that 

Hankin advised him at that meeting that Kaufman 6L Siege1 had not purchased an index numher- for 

the Med Mal Action (sP~:’  Morales EBT, at 73-74). Neither plaintiff nor Morales disputes Hankin’s 

assertions that, at thc January 28, 1999 meeting, he advised them that thc Ross Suchoff Firm had 

dccidcd not to undertake reprcsentation of plaintiff in the Med Mal Action, and Mor-ales requested 

thc retuin of the file for thc Med Mal A ~ t i o n . ~  

When Morales asked Hankin to rcturn thc case file, he and plaintiff presumably kncw: that 

i t  was the file which the Handwcrker Firm had maintained for thc Mcd Mal Action; that the rile was 

i n  Hanlun’s possession bccausc Handwerker had brought it with him to the Ross Suchoff Finn when 

he joined that firm as a partner; and that Moralcs’ request that the case file be returned to him mcant 

that ncither the Ross Suchoft‘ Firm, nor the Handwerker Firm, nor any of the Handwerker Film’s 

foimer partncrs, would thereafter continue to represent plaintiff, or pcrform any additional work, in 

connection with plaintiff’s medical malpractice claims. Accordingly, plaintiff’s legal malpracticc 

claims against all of the HH&M Defendants ncccssarily accrued no latcr than January 28, 1999, 

because thosc dcfendants could be liable to plaintiff for rnalpracticc only as rcgards acts or omissions 

they committed during their rcprcscntation of plaintiff, and none of those defendants continued to 

represent plaintiff -- and she could not rcasonably have believed that any of thcm did -- after that 

date. 

I 
Plaintiff argues that her legal malpractice claims against the HH&M Dcfendants did not 

I 
In its dccision, the First Department noted that Hankin “discovered that no indcx number 

had been purchased i n  thc [Mcd Mal Action],” that the Ross Suchoff Film “decided not Io undertake 
representation of plaintiff,” and that “Hankin so adviscd [Morales] on January 28, 1999” (Goruy v 
Brcirhurl, 14 AD3d at 453). 
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accrue until April 2003, when thc Bronx County Supreme Court issued its decision and ordcr 

denying plaintirf’s motion to reactivate the Med Mal Action, and dismissing the action in which 

plaintiff had brought that motion. Thus, according to plaintiff, her malpractice claims against tlic 

HH&M Dcfendants did not accrue until morc than four years aftcr January 28,1999, a date by which 

i t  had beconic manifest that all of those defendants had ceased to rcpresent her. Howevcr, as 

previously stated, a client’s claim for legal malpractice accrues when the alleged malpractice is 

committed, and, at thc latcst, as of the date when the attorney’s representation of the clicnt ends. 

Consequently, plaintiff’s cornincnccrnent of an action to relictivatc the Med Mal Action, in 2002, did 

no1 operatc to dclay accrual ol  her legal malpractice claims in connection with the Med Ma1 Action 

until the date when the action commenced in 2002 was dismissed. 

Plaintiff argues, in the altcrnative, that the continuous reprcsentation doctrine should be 

applicd tu toll the statute of limitations with respect to her claims against the HH&M Defendants 

until February 22, 1999. That was the date when Hankin sent thc letter to plaintiff and Morales 

stating that any attempt to purchase an indcx number for the Med Mal Action at that time would bc 

futile, and that the Ross Suchoff Firm declined to rcpresent plaintiff in connection with her medical 

rnalptxtice claims. 

However, plaintilf has failed to establish that the continuous represcntation doctrine should 

bc applied to toll the statute of lirnitations with respect to her claims against the HH&M Dcfendants 

beyond January 28, 1999. As previously stated, neither plaintiff nor Morales disputes Hankin’s 

assertions that, at the January 28, 1999 meeting, he advised them that thc Ross Suchoff Firm had 

decided not lo undertake to rcprescnt plaintiff in the Med Mal Action, and Morales requestcd that 

the case filc be returned to him. Thus, Hankin’s letter of February 22, 1999 was substantially B 

reiteration, and not a first communication to plaintiff and Mordes, of the matters set forth thcrein. 

Thal [act is cnrroboratcd by the letter’s statement that i t  was intended to “coni‘irm” Hankin’s carlicr 

conversation with Morales, and by lhc lettcr’s use of the prefatoiy languagc: "[ais we discussed at 

our rnecting on Januilry 28, I999 and on the phone on[] February 9, 1999 .,,” (Cironc Affirm., Ex. 

10 

[* 11 ]



FF, at 1 ) .  Accordingly, plaintiff’s argument that the continuous reprcsentation doctrine should be 

applied to toll thc statute of limitations until February 22, 1999 fails, because plaintiff -- while shc 

concedes that the lcttcr was cffective to end any tolling of Ihe statute of limitations on account of the 

continuous rcprcsentation doctrinc (see e.g. PI. Meni. of Law, at 12 [stating that “[t]he joint 

responsibility of the defendants ... continued up to the time that the letter of Fcbruary [I 1999 

declar[ed] that [dcfcndants’] relationship with plaintiff’s parents was over”]) -- does not identify any 

material difference between thc information that was communicated by Hankin to plaintiff and 

Morales at the January 28, 1999 meeting, and the information that was undisputcdly comiiiunicated 

by Hankin to thcm in the February 22, 1999 letter. 

In order for thc continuous representation doctrine to apply, thcrc must be “clear indicia or 

:in ongoing, continuous, developing and dependent relationship between the client and the atioi-ney,” 

and ‘‘a mutual understanding of thc nccd for further representation on the specific subject malter 

underlying the malpractice claim” (Mutter ofMerker, I8 AD3d 332,332-333 [ I  st Dept 20051). Thc 

client must have a “reasonable impression” that the attorney is “addressing [the client’s] legal needs” 

(Shunzsk.y v Eiserzstein, 96 NY2d at 169). However, “even when furthcr rcpresentation concerning 

the spccifjc matter in which the attorncy allegedly committed the complained of malpractice is 

needed and contemplated by the client, the continuous reprcscntation toll ... nonethclcss endis] once 

the client is infonncd or othcrwise put on notice of thc attorney’s withdrawal from representation” 

(id. at 171). Notice of the attorney’s withdrawal from representation nccd not be communicated by 

the attorney to the client in a writing, in  order to be sul‘ficient to end thc continuous representation 

toll, and inay even be communicated to the client by thc attorney’s inticlion (see e.g. id. [stating that 

thc attorney’s extended failure to rcturn the client’s telephone inquiries, in that case, may have been 

sufficient to put the client on notice of the attorney’s withdrawal from representation]). 

On January 28, 1999 -- when Hankin told plaintiff and Morales that thc Ross Suchoff Firm 

would not represcnt plaintiff i n  connection with hcr medical malpractice claims, and Morales asked 

Hankin to return the file for the Med Mal Action -- therc was clearly no ongoing, developing and 
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dependcnt relationship bctween plaintiff and any of thc HH&M Defendants, and no “mutual” 

understanding between plaintiff and any of the HH&M Dcfcndants as to plaintiff’s need for further 

rcprcsenlation in connection with her mcdical malpractice claims. Plaintiff could have had no 

reasonable impression that any of the HH&M Defendants would thercafter be addressing any legal 

needs she had rclating to her medical malpractice claims and, cven insofar as plaintiff needed or 

conteinplatcd such further lcgal represcntation, Hankin’s communications to plaintiff and Moralcs 

011 January 28, 1999 wcrc sufficient to put them on notice that none of the HH&M Defendants 

continucd to represent plaintiff. Thus, plaintiff has I‘ailcd to establish that thc continuous 

representation doctrine should he applied to toll the statute of limitations on her malpractice claims 

against any of the HH&M Dcfcndants bcyond that date. 

Accordingly, thc thrce-year limitations period o n  plaintiff’s legal malpractice claims against 

the HH&M Defendants accrued and began to run no later than January 28, 1999, and cxpired no later 

than January 28,2002. Inasmuch as thc complaint was not filed until January 3 1, 2002, plaintiff‘s 

legal malpractice claims against the HH&M Defendants are time-barrcd. 

Plaintiff’s legal malpractice claims against Breitbart are also time-barred. 

The attoiney-client relationship between Breitbart and his firm, on thc one hand, and plaintiff 

and Rodriguez, on thc other, endcd no later than July 1994. Thc Lctter Agrecmenl betwccn Breitbart 

and Handwerker, dated Junc 3,1994, provided that the Mcd Mal Action was one of “[Handwerkcr’s] 

active cases that [would] no longer be handled by [Breitbart’s] office” (Cirone Affirm., Ex. T, Lcttcr 

Agreement). Handwerker scnt a letter to Rodriguez on HH&M letterhead, dated July 13, 1994, 

which statcd that, “[a]s you are already aware, 1 have terminated my rclationship with the Law Office 

of David Rrcitbart” (id., Ex. U). Thc lctter asked Rodriguez to sign and return an enclosed fomm, 

which thc Icttcr described as ‘‘a mere formality in ordcr to officially notify the court of the status or 

your representation’’ (id.). Any claiin by plaintiff against Breitbail for lcgal malpractice necessarily 

accrued no later than July 1994, because Brcitbart’s and his firm’s rcpresentation of plaintiff and 

Rodriguez had endcd by that time (see e,g, Wells Fargo Ilome Mtgc. ,  h c .  v Zeichiier, Ellnzan & 
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Kruuse, LLP, 5 AD3d at 128- 129; Johlzston v Ruskin, 193 AD2d at 787). However, because plaintiff 

was only 1.6 years old in July 1994, Ihe statute of limitations was tolled with respect to plaintiff‘s 

claims against Breitbart until August 3 1,1995, when plaintiff became 18 years old (,Tee CPLR 208). 

Therefore, the thrcc-year statute of limitations began to run on August 31, 1995 and expired on 

August 3 1 ,  1998. Accordingly, plaintiff’s claims against Breitbart are time-barred, becausc plaintiff 

did not filc the complaint in this action until January 31, 2002. 

Plaintiff argucs that Brcitbart was not removed as her attorney in July 1994, and that he is 

liablc for any lcgal malpractice committed by the Handwcrker Firm in connection with the Med Mal 

Action aftcr July 1994, becausc a “consent to change attorney” form, substituting Handwcrker or the 

H:indwerkcr Film for Breitbart as plaintiffs’ attorncy of record in the Mcd Mal Action, was never 

executed.5 

Howevcr, assuming, argucndo, that such aconscnt was nevcr executed, that would not, alone, 

be a sufficicnt basis upon which to hold Breitbart liable for legal malpractice committed by thc 

Handwerkcr Firm. The evidence contained in  the record indicates that Rodrigucz consentcd to the 

substitution of Handwcrker. or the Handwerker Firm for Brcitbart as plaintiffs’ attorney in the Mcd 

Mal Action. Thc languagc concaincd in Handwerker’s July 13, 1994 letter to Rodriguez -- stating 

that, “[a]syorc are alrcndy aware, 1 have terminated my relationship with thc Law Officc of David 

Breitbart”(Cirone Affirm., Ex. U [emphasis added]) -- suggcsts that Handwerkcr’s departure from 

Brei tbart’s offices had already been discussed with Rodriguez by that time. 

Rodriguez testified at her deposition to thc cffect that i t  was Morales who sclected Brcitbart 

to replace Kaufrnan &L Siegel, and that, after Kaufman & Sicgel was discharged, i t  was Morales 

rather than she who cornrnunicatcd with the attorneys who werc handling the Med Mal Action (see 

5Although Handwcrker’s lettcr to Rodriguez, dated July 13, 1994, asked her to sign and 
return an enclosed lorni, which the letter dcscribed as “a mere foimality in  order to officially notify 
the court of the status of your reprcsentation” (Cirone Affirm., Ex. U), no copy of that form, either 
executed or unexecutcd, has hcen submitted to thc court. At her deposition, Rodriguez statcd that 
she could not recdl whethcr she received Handwerker’s July 13, 1994 letter, or whether- she signed 
a “consent to change attorney” folm in July 1994 (.we Rodrigucz EBT, at 95). 

13 

[* 14 ]



Rodriguez .EBT, at 89, 97-98). Morales testified at his deposition to thc effect: that, at the timc 

when Handwcrker was leaving Breitbart’s firm, Morales apprized Rodrigucz of that fact, and told 

her that Handwerker was taking the file for the Med Mal Action with him to another firm; and that 

Rodriguez consentcd to the casc being transferrcd from Brei tbart’s office to Handwerker’s (see 

Moralcs EBT, at S9-60).6 Inasmuch as Rodriguez consentcd to the substitution of the Handwerkcr 

Fiini for Breitbai-t as plaintiffs’ attorney in the Med Mal Action, in July 1994, the fact that a formal 

“conscnt t o  changc attor-ncy” inay not havc been cxecutcd is not a sufficient basis upon which to hold 

Brcitbar-t liable to plaintiff for any lcgal malpractice that may have hcen committed by the 

Handwer-kcr Firm after that time (see e.8. MacArtlrur v Hnll ,  MciVicol, Hunzilton urd Clark, 217 

AD2d 429,429-430 [Ist Dept 19951). 

Plaintiff argues, additionally, that Breitbart should be hcld jointly liable for any malpractice 

committed hy Handwerker andor  the Handwerker Firm after July 1994 because: ( I )  pursuant to the 

Letter Agrccment between Handwerker and Breitbart, Breitba-t was eiititlcd to reccive 50% of any 

fces earned by Handwerkcr, or- the Handwerker Finn, in the Med Mal Action after July 1994; and 

(2) that fce-sharing agreemcnt violated Code of Professional Responsibility DR 2-107 (a) (1) and 

(2) (22 NYCRR 1200.12 [a] [I] and [2]).7 

“Rodriguez concedcs that she executed three mcdical rccord rcquest forms, in October 1995, 
in which shc identified the Handwerkcr Firm as her attorncy (.we Cironc Affirm., Exs. W, X, Y; 
Rodriguez EBT, at 96-98). 

7DR 2-107 (a) ( I )  and (2) provide that: 

(a) A lawycr shall not divide a fce for legal scrviccs with another lawyer who is not 
a pai-tner in or associate of [he lawyer’s law firm, unlcss: 

( I )  Thc clicnt conscnts to cniployment of the other lawyer after a full 
disclosure that a division of fees will be made. 

(2) Thc division is in proportion to the services performcd by each lawycr 
or, by a writing given to the client, cach lawyer- assuiiies joint 
responsibility for the representation. 
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Plaintiff, although she argues that Breitbart should bear joint responsibility for any 

malpractice cornmittcd after July 1994 because defendants did not comply with the quntcd 

provisions, does not articulate the particular manncr(s) in which derendants failed t o  comply. In any 

event, Handwerker and Brcitbart entered an agreemcnt regarding the lee in  the context of 

Handwerker’s separation from Breitbart’s firm, where he worked out o f  Breitbart’s offices for 

approximatcly ten years and “rcgularly participated in its work’ -- such that Breitbart and 

Handwcrkcr were xsociated attoineys for puiposcs of DR 2-107 (b) (Gold v KUIZ, 193 AD2d 566, 

566 [ 1st Dept 19931 [citation and intcrnal quotation marks omitted]). 

Furtheiinorc, cven if the fee agreemcnt were improper, plaintiff has failed to establish that 

such an agrccment would bc a sufficient ground upon which to subject Breitbart or his firm to joint 

liability lor malpractice committed by Handwerker, or the Hnndwerker Film, after July 1994. 

Finally, even assuming, arguendo, that thc fee agreement wcrc a sufficient basis upon which to 

subject Breitbart to such liability, Breitbart’s liability could in that event, and at most, only be 

cocxtensive with, and not morc expansive than, that of Handwerker or thc Handwerker Finn. 

Accordingly, inasinuch as plaintilf’s malpractice claims against Handwcrkcr and the Handwerker 

Firm arc being dismisscd because they are barred by the statute oflimitations, plaintiff’s malpracticc 

claims against Breitbart, as well, would ncccssarily be dismisscd as time-barred. 

Plaintiff argues that dcfendants’ instant motions for summary judgment dismissing the 

complaint should be denied becausc the First Department has already dccided, in its prior decision 

and order i n  this action, “that ... plaintiff’s allcgations of negligcnce on the part of all defendants 

[are] sufficicnt to survive a motion for summary judgment” (PI. Mcm. of Law, at 6 [emphasis i n  

original]; .YCC cdso id. at 7). Plaiiiti€f appears to assert that the First Department’s prior decision and 

ordcr somehow cncompassed a dctcrmination that her claims against the rcmaining defendants are 

not barred by thc statute of limitations (see PI. Affirm. in Opp., at 2-3). 

Howcvcr, plaintilf’s argumcnt that the First Dcpartment’s prior dccision and order requires 

denial ofdefendants’ instant motions forsurnmaryjudginent is without merit. The First Dcpartmcnt, 
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in its decision, did not statc that any of plaintiff’s allcgations were sufficient to survivc a summary 

judgment molion, but mcrely that her allegations of malpractice “as against defendants Breitbart and 

Handwerker, Honschke & Marchelos and its partners, [werc] sufficient to survive thc CPLR 321 1 

(a) (7) motion” (Gotay v Hreitburt, 14 AD3d at 454). Wherc a defcndant first makes an unsuccessful 

motion to dismiss a cause of action for fiiilure to statc ;i claim, and thereafter makes a motion for 

summary judgment dismissing the mine cause of action, denial of the carlier motion to dismiss does 

not inandate denial of the subscqueiit motion for summary judgment. Rather, “the scope of review 

on the two motions differs,” and the motions arc distinct from each other, in that “the motion to 

dismiss cxainincs the sufficiency of the plcadings, whercas summary judgment exarnincs thc 

sufficiency of the evidence underlying thc pleadings” (Friedniun v Coizrzecticut Gen. Lve Ilzs. Co., 

30 AD3d 340, 349-350 [ I  st Dept 20061; s w  al.co l’erzzer, Greeriblott, Fallon & Kaplarz v C q r i  

Jewelry, l r i c . ,  128 AD2d 467,469 [ 1st Dept 19871). 

Nor has  any deteiinination previously been made by either this court or the First Department, 

with respect to the issuc of whether plaintiff‘s claims against the remaining defendants are barred 

by the statutc of limitations, which would preclude this court from considcring and determining that 

issue on the  instant motions. This court granted defendants’ prior motions to dismiss plaintiff’s legal 

inalpriicticc claims on the ground that plaintiff would be unable to establish that dcfendants’ allcged 

negligence proxiniatcly caused her loss. In light of that determination, this court expressly declined, 

in  h e  Prior Order, to “reach thc additional grounds for dismissal raised by defendants,” including 

defcndants’ argunicnts that plaintiff’s claims are barred by the applicablc statutc of limitations. The 

First Department, on appcd, did not explicitly addrcss the issue of whether any of plaintiff’s 

malpractice claims arc time-barred. Nor has plaintiff articulated any basis for a conclusion that the 

First Dcparlincnt, sub silentio, necessarily dctermincd that plaintiff’s claims were not time-ban-ed. 

Thus, plaintiff has failed to establish that any prior dccision or order in  this action, whether by the 

First Dcpartmcnt or this court, requires a dctennination that plaintiff’s claims are timely under thc 

applicable statute of limitations. 
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. I  

The cross claims against the HH&M Defendants and Breitbart are dismissed. Honschke, 

Marchelos and HH&M assert a cross claim against Breitbart €or indemnification andor  conlrihution, 

and Breitbart asserts ;L cross claim against Handwerker, Honschke, Marchelos and TTTT&M for 

indemnification andor contribution. However, each of the cross claims sccks recovery only 

contingcntly, in thc cvcnt that plaintiff recovers a judgment on the claims allcgcd in her complaint. 

of plaintiff’s claims are being dismissed, her recovcry of such a judgment is Inasmuch as a1 

precluded. 

Final 1 y, n view ol  the dismissal of thc complaint as against all of the remaining defendants, 

plaintiff’s cross motion -- which sccks summaryjLtdgment deeming the medical malpractice that was 

alleged in the Med Mal Action to be admitted -- is denied as moot. 

CONCLUSION AN13 OHI)EH 

For the foregoing reasons, it is hercby 

ORDERED that the motion for summary judgment (sequencc numbcr 004) by defendants 

Handwerker, Honschke, and Marchelos (a partnership), Neil Honschkc and Steve Marchelos, and 

the motion for summary judgment (sequence number 00s) by defendant Michacl Handwer-ker, and 

thc motion for summary judgment (scquencc nurnbcr 006) by dcfcndant David Br-eitharl are all 

granted, and the coinplaint and all cross claims are dismissed as against each of those dcfcndants, 

and the Clerk is directed to enter judgment in  favor of those with costs and 

disbursements as taxed by the Clerk; and it is further 

ORDERED that plaintifr’s cross motion is denied. 

Dated: January ,2007 
ENTER: 
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