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P l a i n t i f f  , M t n  S e q .  

103096/04 
013 

This a c t i o n  a r i s e s  o u t  a p a r k i n g  garage in Manhattan which 

h a s  clearly f a l l e n  i n t o  disrepair ( " t h e  p a r k i n g  garage")  , a prime 

l e a s e ,  sublease, and sub-sublease f o r  t h e  p a r k i n g  garaqe, and  a 

q u e s t i o n  a s  to who is responsible for paying for the c o m p l e t i o n  

o f  r:ecessary r e p a i . r s  t o  this p r o p e r t y .  

The p a r k i n g  garage, l o c a t e d  i n  a r a t h e r  l u c r a t i v e  locatinn 

OK this islaEd, is presently owned b y  d e f e n d a n t  West 40"' Street, 

I,;,(: ("West 40'""). In 1978, d e f e n d a n t  West 4 0 t h  l ea sed  the 

parking g a r a g e  ("the primc lease") t o  defendant Kinney S y s t e m s ,  

Inc. ( " K i n n e y " ) .  Under the prime l e a s e ,  K i n n e y ,  who accepted the 

premises " a s  i s " ,  was obligated t o  keep t h e  premises i n  good 

condition and m a k e  a l l .  structural a n d  n o n - s t r u c t u r a l  repairs to 

t h e  p r e r n i s e s .  The 1978 prime lease capped K i n n e y ' s  e x p e n d i t u r c s  

to keep the prcrr,ises in good repair at $50,000. 

T r i  a d d i t i n n ,  t h e  p r i m e  lease i n c l u d e d  two renewal options 

f o r  t h e  p r o p e r t y .  The first option was exercised. T h e  second 
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option, exercisable in .?C07, would e x t e n d  t .he  lease tcrm u n t i . 1  

2013. 

K i n 9 e y  n e v e r  occupied the premises. One m o n t h  a f t e r  

c x c c c t i n q  the pr ime  l e a s c ,  Kinney  s u b l e a s e d  the premises to 

p l a i ~ t .  i f f . ’  Peach Parking Corporation ( “ P e a c h  Parking”) e 

P a r k i n q  occ~pied the premises from March, 1978 until November 26, 

2001, a t  wh ich  time it. s u b l e a s e d  the building (the sub-sublease) 

to d e f e n d a n t  H c r t z  C o r p o r a t i o n  

pr-enises beginning i n  March ,  2002, b u t  a s s e r t s  t h a t  it was n e v e r  

a b l e  to occu7y  the entire space,  b e c a u s e  of the existence of  what 

it c l a i m e d  werc d a n g e r o u s  conditions. 

Peach 

(“Hertz”) , H e r t z  occupied the 

Two y e a r s  a f t e r  subleasing t h e  garage to H e r t z ,  Peach 

P a r k i n g  com.nenced t h i s  a c t i o n  s e e k i n g  a d e c l a r a t i o n  that it is 

not responsible for a n y  r e p a i r s  to t h e  p r o p e r t y .  

s u b s t a n t i a l  mot.:on p r a c t l c e  ensued and o n  March 3C, 2006 

v i a i r l t i f f  f i i c ; d  i t s  Note of lssue and C e r t i f i c a t e  of Readiness. 

H e r t z  v a c a t e d  tr,e yarage on June 3 0 ,  

Discovery a n d  

2006. 

By this  m u t . i o n ,  p i d i n t i f f  seeks leave to amend’ its 

s o  a s  to a s s e r t  three complaint p u r s u a n t .  to C P L R  3025ib) 

addltinnal C ~ U S ~ S  of a c t i o n  a g a i n s t  defendants. 

cross-moves for an order g r a n t i n g  leave to interpose a 

counterclaim and affirmative defense of constructive eviction in 

D e f e n d a n t  Hertr. 

‘Thc court is wcll awarc that plaintiff refers to this as a “supplement” to its original 
complaint. 
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tk,e event. thar p l a l n t l f f ' s  motion to amend IS g r a n t e d .  L d s t ' l y ,  

t l e f e n d d n t  K i n n e y  cross-rnoves €or an o r d e r  g r a n t i n g  costs and fecs 

f o r  frivolous moL1on practice. 

As a p r e l l r n i n a r y  matter, t h e  court notes that in July of 

2036, defendant H e r t z  unsuccessfully attempted to v a c a t e  the Note 

of issue i n  !.,?is mat . te r .  

c o r : t e n t i o n  that a May, 2006 structural e n g i n e e r i n g  r e p o r t  

c o n s t - i t u ~ e d  ne\$ i i n d i r l g s  warranting a d d i  t i o n d l  d i s c o v e r y .  

H e r t z '  motion was prcdicated upon r h e  

Peach 

P a r k l n g ,  in opposition t o o k  the p o s i t i . o n  that t h e  motion was made 

"ir, o r d e r  to d e l a y  t h e  trial, and  f o r  no o t h e r  p u r p o s e "  (Hertz' 

A f f i r m a t l o r 1  in Opposition, Exhibit C )  . More s i g n i f i c a n t l y ,  Peach 

FE;3.Ilcirlg also made t h e  assertion that it was s e e k ~ n q  a 

judgment: t o r  n i i i . s t a r l d i n g  ren t  from H e r t z  (u) .  
The m o t i o r l  b e f o r p  t h l s  court makes it a b u n d a n t l y  c l e a r  that 

,~;alntiff has changed its p o s i t i o n .  T h e  t h r e e  new causes of 

i?c:ian, made in motion c o n v e n i e n t l y  timed to d e l a y  an 

inevitable t r i a l ,  seek damages for repairs from d e f e n d a n t s  West 

40'--' a n d  K i n n c y  (the proposed  f o u r t h  arid f i f t h  causes  of a c t i o n )  

and seeks outs t .dnd .1ng  a n d  addltlonal r e n t  from Hertz from July ? ,  

2006. 

Inasmuch a s  p l a i n t i f f ' s  p roposed  four ti^ a n d  f i f t h  causes of 

action o n l y  seek damages from Kinney d n d  West d o t h ,  a n d  s i n c e  

cause  of a c t i o n  a l s o  c h a r g e s  t h a t  Ijertz 
iablllty a n d  p r o p e r t y  insurancc in the 
1, 2006. 
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based on the earlier c o m p l a i n t  a n d  allegations made i n  p r i o r  

mot. i on p r a c t i  r e ,  

surprise n o r  p r e j u d i c e  t h e  parties, i r l  accordance w i t h  C P L R  

3G25(b), t h e  fourth and f ' i f t h  c a u s e s  of action may be added. 

The p o r t i o n  of t h e  m o t i o n  s e e k i n g  t o  add the sixth c a u s e  of 

action is alsv granted, a s  is the cross-mot- ion made b y  defendant 

Hertz to i n t e r p o s e  a c o u n t e r c l a i m  and affirmative d e f e n s e  of 

constructive eviction. Contrary to plaintiff's assertions, all 

e a r l i e r  decisions b y  this court .  which denied H e r t z  the 

opportunity to advance a c l a i m  of constructive eviction were made 

becausc .in t h e  c a r l i e r  motions, Hertz wds s e e k i n g  to add a c l a i m  

o f  c :o r - i s t ruc t ive  e v i c t i o n  a s  affirmative r c l i e f ,  and was n o t  using 

t h e  c l a i m  d c f c r : s i v e l v .  S i n c e  p l a i n t i f f  h a s  now decided to p u r s u e  

a claim of nonpayment. of rent a g a i n s t  Hertz, Hertz is now 

ent:-,led to a s s e r t  a n y  valid counterclaims a n d  affirmative 

defenses it h a s  to t h i s  a l l - e g a t i o n .  

the a d d l  tion of these claims for damages  n e i t h e r  

The r e m a i n i r l y  cross-motion i s  denied i n  i t s  entirety. 

A c c o r d i n q l y ,  .it is 

O R D E R E D  t : ha t  plaintiff's motion to amend t h e  complaint so as 

to a s s e r t  the newly asserted fourth, fifth, a n d  s i x t h  c a u s e s  of  

action is qrar . t .ed;  a n d  i t  i s  further 

ORDERED that t h e  amended complaint, upon service of a copy 

of t P . 1 ~  order with notice of e n t r y ,  shall be deemed s e r v e d ;  and 

:t ! s  f : i r t h e r  
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O R D E R E D  : , hd t  the ~ r ~ : ; : i - ! n o t . i o n  advanced  by d e f e n d a n t  Hert; 

C o r p o r a t i o n  for l e a v e  to i r l t . e rposc  cl counterclaim a n d  affirmative 

defense of constructlvc eviction is yranted; and it is f u r t h e r  

the 

O R D E R E D  t h a t  said defcndant Hertz Corporation shall se rve  

aforementioned counterclaim a n a  affirmative d e f e n s e  45 d a y s  

of service 

is further 

Of a copy of t h i s  o 1: de  r w i t h notice of cntry; arid 

ORDERI . 'D  that the cross-motion of d e f e n d a n t  Kinriey 

Systems, Inc. f o r  an o r d e r  granting costs a n d  fees for- 

i n o t i o n  practice is d e n i e d .  

C o u n s e l  s h a l l  appear f o r  a 

n a t t - e r  i!: IA P a r t .  15, Room 3 3 5 ,  

Y o r k ,  at 1 1 : O O  a.m. on 

matrer wil; be Given 

This 

o f  t h e  

Datcd:  

memorandum 

C o u r t . .  

1"\4\0 3 

a 

December 

final 

o p i n i o n  

it 

P a r k i n g  

frivolous 

P r c - T r i a l  c o n f e r e n c e  In this 

60 C e n t r e  S t r e g t ,  New York,  New 

d a t e  

14, 2007 at whic 

for trial. 

c o n s t i t u t - e s  the decision a n d  order 

HON. WALT,&R B. TOLUB, J . S . C .  
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