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SL'PREME COURT OF THE STATE OF NEW YORK 
COIJNTY OF N E W  YOKK: PART 72 

Ind i c t ni e 11 t N 0 .  

16231'2002 

DECISION & ORDER 

Defendant. 

X ___-_________-__-_______________________---------------_---- 

K. UVILLER, .I.: 

The defendant pro .ye. iiioves pursuant to CPL $440.10, to vacate the judgment entered 

against him after trial. 'l'he jury convicted defendant of first degree robbery, first degree burglary, 

attempted second degree murder and related crimes. Defendant was sentenced to an aggregate term 

of trfty years to life. Upon appeal, the judgment was affirmed. People v. Hayes, 22 AD3d 253. hi 

(/',///''d. 3 NY3d 88'. 

Defendant claims ( i )  that lie received ineffective assistance of counsel; (ii) that a ruling by 

the Court ui th  respect to a Wade hearing was in error; and ( i i i )  that there was error in tlie Grand Jury 

proceed i n g . 

Claim of Ineffective Assistance of Counsel 

Defendant claims that he \vas denied effective assistance of counsel because (i) the victim 

did not testify a t  a Wade hearing; ( i i )  counsel agreed at trial to stipulate to testimony by a police 

offj'ticei-, rather than  calling tlie ot'ticer as a \\pitiless: and ( i i i )  counsel allegedly failed to challenge the 

sul'ficienc> o f e \  iclence bel'ore the Grand Jury. the legal basis for defendant's arrest and tlie \,ictini's 

i ci en t 1 li c at i o n o i' de f'eiid an t . 
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117 order to prevail 011 an ineffective assistance claim, a defendant must first overcome the 

s t r o n ~  presumption that his attorney’s perfonnance was reasonably competent. See, People L.. 

- Bene\,eiito. 0 1 NJ’2d 708; People v. Baldi, 54 NY2d 137. See also. Strickland v.  Washington, 466 

I ‘ . S .  ()OS9 hoc). L‘nless ;I ciefcndant proves otherwise, “it 11 i l l  be presumed that counsel acted i n  ;i 

competent nianner and exercised professional judgment.” People v. Rivera, 7 1 NY2d 705. Further. 

;I dcfttiidant must demonstrate that his attoniey’s conduct was so “egregious and prejudicial” that he 

d id  tiot i-ccei\ c ;I tair trial as a result. People v.  Benevento, supra: People v. De La Hoz, 13 1 AD2d 

154: People v .  D~iell ,  266 AD2d 649. While the Constitution guarantees a defendant a fair trial. i t  

does not guaranty a perfect trial. People v .  Ford, 86 NY2d 397, 404. 

Moreover, i t  is iiicumbent on a defendant to demonstrate the absence of strategic or  other 

legitimate explanations for counsel’s alleged failures. People v. Rivera, supra. Disagreement with 

stratqics,  tactics or the scope of cross-e?;aiiiinatioii is insufficient. People v.  Benevento, supra at 

7 -  I -> 

Defendant’s claiin of ineffective representation because the victim did not testify at a Wadc 

Iiearing. is without merit. Although a Wade hearing was initially ordered counsel, who had been 

present a t  the lineup, \vithdre\v his rcquest for the hearing, because the only basis to challenge the 

IIiiciip \\‘;is the skill tonc ofthe lillei-s. Accordingly. the parties agreed to permit the Court to re\.ie\\ 

the liiiwp photographs to determine hethei- the lineup \vas unduly suggesti\,e in its composition. 

‘I’he C’ourt ruled i t  was not. Moreover, the issue oftlie lineup’s suggestiveness was explored at trial 

by  defense counsel on cross-esamiiiation (Trial Transcript at pages 500-504: 606-608). Presumablv 

ilefciisc coiinsel, \vho \\.as p-esznt a t  the lineup. knew there 11 ;IS no basis to challenge the conduct 

c) t. 111 t‘ I i neup . 
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I n  an)' event. absent some indication that a pretrial idcntification is suggestive. there is 110 

righi 10 call the victim as a witness. See. People v. Cliipp. 75 NY2d 327, ccrfdc/iied3 498 U.S.  833; 

Pcople i'. Jaclaon, 17 AD3d 148, 112 ileriiecl.5 NY3d 790; People v .  Scott, 290 AD2d 522, h. tleizietl 

OS NY2d 655. See also, People v. Peterkin, 27 AD3d 666, f ~ ~ i l c ~ ~ i c d  7 NY3d 793. 

De fen da t i  t fill-ther c 1 ai iiis co tins el was i t i  effect i vc beca tis e he s t i p ii 1 at ed that the po 1 i c e 

p~q~ci-\\~orl< reflected that tlie victim informed Officer Waldron that the men who robbed and shot him 

\\'LIT citlici- hlac1.c or Hispanic. Lkfendant contends that Officer Waldron should have been called as 

'This claini is L v i h t i t  merit. 

Officer Waldron was ttiiavailable to testify and defendant does not state how his attorney 

coulci lia\.e obtained Officer Waldron's presence at trial. In any event, the stipulated statement 

contlictcd with the trial testimony of anotlier police officer, who stated that when he and Officer 

\\'aldron spoke to the victim, tlie victim stated that the iiien \die attacked him were black, rather than 

black or Hispanic. (Trial Transcript at page 49). Co~msel  was thus able to put before the jury 

evidence that contradicted one of the People's witnesses. 

Defendant also claims iiief'fecti\~ness because cou~isel did not move to dismiss pursiian~ 

I O  C'PI. d 170.-30( 1 ) ( a ) .  That section of the Criminal Pi-ocediire Law pertains to to dismissals o r  

i I 1 1 1-1 11 :I t i o i i  a I 1 d i i i  i s d L' m e an o r c o m p 1 ai n t s ~ and i s t h c re fore i 11 app 1 i c ab 1 e to t li e i 11s tan t i ndic tm en t . 

Dei?ndant's fill-ther claims that his attorney fiiled to cha l l eng  the legal basis for his ai-rest: 

to siipprcss the lineup ideiitification: and move for inspection 01' the Grand July minutes. These 

c'laiiiis arc siiiii Ixl!. itlioiit merit. L'poii counsel's motion. defendant obtained Mapp. Duiiawav and 

Huntlcy hearings. The existence of probable cause for defendant's arrcst \vas litigated at the 

nl ~ i p p  ' Dun aw av 11 e ari ng s . C o i i  ii  sc 1 a 1 so suc c e ed ed keeping de fe ti d an t ' s videotaped c o i i  fe s s i o t i  fro 111 
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thc J i l l )  

DefciicLint h,is failed to meet his burden of demonstrating that there \vas no reasonable trial 

\ L I  ‘ t i L 2 )  ill\ oil  cci 111 the pioccdiii ‘11 ciecisions of his dttomev, m d  the record indicates that counsel 

pia\ idcd iiiciiiiiiigtiiI i epiesentation 

4ccordiiiglI. defindant’s motion to vacate the judgment b a e d  upon ineffective assistance 

0 1  counsel is denied 

Claim of Error Regarding Wade Hearing 

De fend ant ’ s c 1 ai i i i  that t 11 e 1 i n  e up w as und i i  1 y suggest i ve an cl t h ;It c ~ n  1 n de p en den t source 

liecii iiig should have been conducted is without merit for thc 1-edsoiis stated above 

Defendml L~lso ai gues th‘it the identification by tlie victiin was not sufficiently reliable for 

the 1 t i [ \  to lid\ e leached il guilty \ eidict. In ;Iffinning defendant’s convict~on, the Appellate Divlsion 

S ~ C C  I iic,ill> found tli‘it ‘ & I  t]he verdict convicting defendant was based on legally sufficient 

c \  i d e ~ ~ c c  and \i cis not against the weight oftlie evidence.” People v Haves, supra. Moreover, that 

c l a m  could have been raised on defendant’s direct appeal, but he uiijiistifiably failed to raised i t  

CPL +io 10(3)(c) 

Accoidingly, defendant’s motion to i acate the judgment based upon the foregoing claims I S  

tletiied CPL g440.10(2)(a)(c) 

Claim that the Grand Jurj Proceedings were Defecth e 

Piiot to t i iLi l .  tlie C‘oiii-t clctci-iiiiiiccl that sufticieiit e\ idcnce \\:is pieseiited to the Grand .Iiii? 

to stist‘tiii the indictment d i d  tli‘it the CiLind Jury poceedings \\ere not clefkcti\ c or impaired In  an\  

i‘\ cnt liii\ cl‘iini ~ e y i t i i n ~  the sufticiency of the e\ idence l~eibie the Grand Iury could ha\ e beeii 

I I ~ ‘ I ( I L  011 c i ~ f ~ ~ ~ c i ~ i ~ i t ’ b  dllect d p p i l .  blit he liilltistificlbly I ; l l l d  to 1-,iist.d It 
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Accordingly, defi:ndant’s motion to vacate the judgment based upon these claims is denied. 

C oiiclusion 

Defendant’s motion to i x a t e  the judgment entered against l i i i i i  after trial, IS denied i n  its 

L I I ~ I I L L ~  \\ itliout he,uin:; C‘PL Q440 1 (1(2)(c); 440,30(4)(,t)(b)(d) See also, People v Burt, 236 

AL)3ci 0 19. 023-934, 11 i l e / ~ ~ e t /  9 1 \ Y 2 d  1005; People \ Goodell, 22 1 AD2d 1009, Iv rlenred SS 

\ J  7ci 74s. People \ Tinsle\i. 35  N\r72d 926. 927, Peovlc v Satterfield, 66 VY2d 796, 799; People 

\ I iiicottc. 252  AD3d S18. S20, People v Bancert, 107 AD2d 752, People v.  Consalvo, 222 AD2d 

?O7. I’eople \ Saiit,iii+ 170 AD2d 360 

This constitutes the Decision and Order of this Court. 

D,4 I’ED: .Ianuary 17, 2007 
RENA K‘. U V I L L ~ R ,  J . s . ~  

P E O P L k ~  ADA David O‘ICeefe DEFENSE: Pro Se 
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