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SUPREME COURT OF THE STATE OF NEW YQRK .- NEW YORK COUNTY 

PART 3f i --- - -_ .- 

Index Number : 4001 73/2004 

HON. CAROL EDMEAB 

LEE, JAMES D. INDEX NO. 4oortDloS 
MOTION DATE I ’ / 0 ’@ 7 

vs 

ASTORIA GENERATING 
Sequence Number : 003 MOTION SEQ. NO. 06 3 

MOTION CAL. NO. 
SUMMARY JUDGMENT 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavlts - Exhibits 

Replying Affidavits _- I 

Cross-Motion: 3 Yes No 

Upon the foregoing papers, it is ordered that this motion 

In accordaiice with the accoiiipanying Menioranduiii Decision, it is hercby 

ani 
ORDERED that the motion by Third-Pai-ty Dcfcndants Elliott Turbotiiachinery Co., hic. 

E 1 1 io t t Co iiip any for s u iiiiiiary .j ud gm cn t d i s ni i ss i ti g the third-party coiiip h i  n t and d i s ni i ss i n g 
Plainti l17s complaint is graiitcd. h i d  i t  is firrther 

ORDEIIED that the bmuch oi- thc cross-motion by lhird-Party Plaintiffs Astoria 
Geiwatiiig Company, L.P.. Orion Power New York GP, liic,, Orion Powcr New York, L.P., 
Orion Power New Yui-li LP, LLC Ibr sunini3ry judgnient dismissing the PlaintiFs complaint, is 
granted, aiid tlic hrniich oi’T1i ird-Parly Plaintiffs crossmotion to 1131- suiiiniary judgmenl gi-anting 
conditional defense a i id  indemnification is dciiicd. And it is further 

ORDERED that the Clerk is dircctcd to eiitcr judgment accordingly. And it is f i d i e r  

ORDERED that ‘lliird-Party Defendants scrvc a copy of this order with riotice of cntry 

/-----I upon all parties within 20 days of cntry. 

Check one: FINAL DISPOSITION _ _  NON-FINAL DISPOSITION 

Check if appropriate: - DO NOT POST I REFERENCE 
- 

This constitutes the decision and order of the 
Dated: 1. 12 .a3 T$?g!<CY-J 

J. S. C. 
‘ HQM. CARBlk. E D M E ~ Q  
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PI ai 11 tiff, 

-against- 

h d G X  NO. 4001 731'2004 

DEC TSlON/ORDER 

ASTORIA GENERATING COMPANY, L.P., 
ORION POWER NEW YORK GP, INC., 
ORION POWER NEW YORK, L.P., ORION POWER 
NEW YORK LP, LLC, 

De rend ants . 
X ...................................................................... 

ASTORIA GENERATING COMPANY, L.P., 
ORION POWER NEW YORK GP, INC., 
ORION POWER NEW YORK, L.P., ORlON POWER 
NEW YORK LP, LLC, 

Third 
Indcx 

Tlii i-d-Pariy PI ainti Us, 

-against- 

ELLIOTT TURBOMACIIlNERY CO., INC. and 
ELLIOTT COMPANY, 

MEMORANDUM DECISION 

Before this Court is the motion of Third-party Defendants Elliott Turbomachinery Co., 

lnc. and Elliott Company, fonner cmployer of Plaintiff J a m s  D. Lce, for an order pursuant to 

CPLR 32 12 granting siimmary judgment dismissing the third-party complaint and the underlying 

complaint in its entirety. Also bcfore this Court is a cross-motion by Third-Party Plaintiff's 

Astoria Generating Conipariy, L.P., Oriori Power Ncw York CP, Inc., Orion Power New York, 
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L.P., Orion Power New York LP, LLC for summary judgment dismissing the underlying 

complaint, arid granting summary judgmcnt for common law and contractual defense and 

indemnification against third-party defendants. For the reasons that follow, the underlying 

complaint and third-party complaint are dismissed. 

FACTUAL BACKGROUND 

On April 16, 2001, James D. Lee (“Plaintiff’) was irijured while performing work as a 

iiiillwriglit lor Elliott Turbomachinery Co., Inc. (hcreinafter “Elliott”) at the Gowanus Gas 

Turbines (hercinaiter the “Facility”) located in Upper New York Bay adjacent to the intersection 

of 29Ih Strcet and 2”d Avenue i n  Brooklyn, New York. The Facility is owned and operated by 

Astoria Generating Company, L.P., Orion Power Ncw York GP, Inc., Orion Power New York, 

L.P., and Orion Powcr New York LP, LLC (hercinafter “AstoridOrion”). The Facility is a peak 

load clectrical power gencrating station uscd during high-demand periods. 

The site is cornpiised, in part, of four barges that are each 80 k c t  wide by 200 fect long 

that collectively housc eight individual gas turbine generating units. The units arc approximately 

10 k e t  wide by 50 feet long. Thc barges, which were onginally purchased by Consolidated 

Edisoii and arrived a[ thc site in 1969, float in the iiavigablc waters of the Gowanus Canal and are 

attached to a pier by way of a spud bcani clamping systcm, which allows the barges to rise and 

fall with the tidc. Additionally, electrical lines run from the adjaccnl land to the barges and 

transmit the electricity generated by the barge-rnounted tiirbiiics to an adjacent substation lhat is 

owned by Consolidatcd Edison. Comtnunication, remote start, and firc protection lines, as well 

as water supplied via the New York City water system, also run bctweeii thc land and the barges. 

The barges can be disengaged from the pier and transported by tushoat to dry dock for 
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maintenance and repair, or to other locations to supply electricity wlicre needed.’ The barge 

contains life rings and is only accessible by walking on a gang plank (Mtn. at 11 27). 

AstoridOrion hired Elliott to conduct a major overhaul orthe turbines (Mtn. at 11 29). 

This involved disassembling each turbine, shipping parts to Elliott’s facility in Pennsylvania to 

either be rcstored or replaced, and thcn rctuniirig the parts to tlic Gowanus site for reassembly by 

E 1 1 io t t ’s mi 1 lwri gh t s . 

On the date of the accident, Plaintiff and his work partner, Steve Perry (“Pcrry”), were 

performing work on Turbinc 2, located 011 Barge 1. According to Plaintiff, he was ordered to 

enter the turbinc’s exhaust well through the stack hatch in order to perfonn welding duties at the 

base of the well (Opp. at pg. 5-6; Lee Aff. 11 4), evcn though such entry is typically made by 

cutting an access liolc in the side of the well (Opp. at pg. 5 ;  LCC Aff. 71 4). Such an opening 

cxisted until the day bcrorc the accident (Opp. at pg. 6; Lee Aff, 7 4). Thc hatch is located 

approxiniately 15 feet abovc tlic basc of the well, which sits 011 thc deck of thc barge. The 

distance from thc hatch opening to Ihe top of thc turbiiic slicll is approxiniately six to eight feel 

(Opp. at pg. 6; Lee Afl. 11 4). 

According to Plaintiff, he cntcrcd the well through the hatch without a ladder, any fall 

protcction, or any safety deviccs, dcspitc cxpressing coiiceni about the method as being unsafe, 

becausc hc was told to 01‘ to “gct [his] stuff and leave” (Opp. at pg. 7; Lee Tr. 39; Lee Aff. 11 5) .  

After Plaintiff had lowercd liiiiisclf through the top of the hatch to the top of the turbine he 

slippcd and fell eight feet lo the base of the well, injuring his back (Opp. at pg. 8; Lee Aff. 7 4). 

’ In 1996, two of thc bnrgcs worc trnnspot-ted by water to Astoria, Queens to supply emergeilcy power 
following an accidcnt at the Asloria, Qucens power goncrating station. 
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Upon completing the welding duties Plaintiff climbed out of the exliaust well with the assistance 

of Pcrry. ThereaAer, Plaintiff aggravated his back injury as hc and Perry were closing tlie hatch 

(Mtn. 11 41). Upon closing the hatch and climbing down the outsidc of thc exhaust well Plaintif1 

left the jobsite and sought medical attention (Opp. at pg. S; Lee Afr. 11 4). 

Plaintiff filed a workers compcnsation claim with the United States Departmcnt of Labor 

against Elliott pursuant to tlie Longshore and Harbor Workers Compensation Act (“LHWCA”) 

(33 U.S.C. 5 901 et seq.), and has been receiving benefits under thc LHWCA since 2002. An 

adininistrativc law judge found that Plaintiff was injured during the course of his employment 

while on a navigable waterway and awardcd him benefits under the LHWCA. This decision was 

affirmed by the Benefits Review Board (“BRB”). 

Plaintiff comiiienced the within action in June 2003 against AstoridOrion alleging that 

his iiijurics wcre caused by violations of Labor Law $ $  200, 24O( l ) ,  and 241(6).2 Tliercaftcr, 

AstoridOrion impleaded Elliott, claiming it was entitled to common law and contractual 

indemnification. The instant motions ensued. 

MOTIONS FOR SUMMARY RELIEF 

Elliott seeks dismissal of the third-party complaint, arguing that as Plaintifl’s employer, i t  

is immune from suit under the LHWCA (33 U.S.C. 5 905[a]), which is the exclusive remedy for 

maritime employees covered under lhe LHWCA. It is further argued that the LI-IWCA renders 

Elliott immune from claims for indemnity (33 U.S.C. $ 905[b]) (Mtn. 11 5).3 Thus, Elliott argues, 

Plaintirf alleges that the injuries he sustaincd on the day of the accident aggravatcd conditions relating lo 2 

pre-existing back injuries (Mtn. 11 42). 

Elliott also argues that as l’laiiilifrs employer, it is immunc Gom suit under New York Workers’ 
Comperisatiori I,aw i j  1 1 bccausc Plaintiff did not suffer a “gravc iiijiii-y.” AstoridOrion contcilds that since t i m e  
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the third-party coiiiplaiiit should be dismissed. 

Elliott further argues that Plaintiffs action against AstoridOrion should be dismissed 

because Plaintiff s (1 j Labor Law $ 240( 1) claim is preempted by the LHWCA, 33 U.S.C. 9 

905[b];4 (2) c l a i m  for both Labor Law 66 24O( 1 )  and 241 (6) are preeiiipled by federal Maritimc 

Law; and ( 3 )  Labor Law $6 200, 24O(1 j, and 241(6) claims arc not viable because AstolidOrion 

did not exercise any supervision or control over the methods and materials of his work, his own 

negligence was the sole proximatc cause of his injury, and he was not engaged in any protected 

activity such as construction, cxcavation, or demolition work, respcctively (Mtn. 77 6-7). Elliott 

also adds that Plaintiff is cstoppcd from taking the position against Elliott that hc was engaged in 

a “local, land-bascd rcpair,” which is contrary to his argument berorc thc Dcpartrnent of Labor 

against OrioizlAstoria that lie was injured while working aboard a vessel .5 

AstoridOrion filed a cross-motion joining in Elliott’s motion loor sunmiary judgnicnt to 

dismiss the underlying complaint, adding that Plaintiff was not engaged in activity protected 

under Labor Law $ 240( I j and that Plaintiff was not engaged in gravity-related work when he 

fcll. Also, AstoridOrion seeks suinmaryjudgment on its claims for defense and conditional 

indemnification against Elliott pursuant to its “Master Agreement” with Astoria. In opposition to 

disniissal of the indemnification claims, AstoridOrion argues that in so much as this matter is 

footnote 3 cont’d. 

has been 110 factual dctcmiination that Plaintiff has not suffered a gi-ave injury, i t  would be premature to release 
Elliott from it common-law ohligahms. 

‘ Elliott’s LIIWCA preemption argument is lirnitcd to Plaintifi’s 24@( 1) claim, and is not addressed toward 
Plaintirrs 200 and 241(6) claims (Mtn. at pg. 7 ) .  

Elliott also points out that Plairltift’s claim utidcr LIIWCA 9@S[b] fails because it is time-barrcd and 5 

Plainlifr caiuiot show that Orion was ncgligcnt. 
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currently in State Court and there is no pending Federal claiiii/suit, Elliott’s application to 

dismiss is unwarranted, and Elliott’s request that this Court impose Federal Law in a State Action 

is un w arrantcd. 

Plaintiff opposes both Elliolt’s iiiotion and AstoridOrion’s cross-motion, arguing that his 

Labor Law clainis are not preempted by Federal law because tlic “floating elcctric generating 

station structure” is not a “vesscl i n  navigation.” According to Plaintiff, caselaw provides that 

the structure here is not a vessel in navigation bccause it has permanent anchorage, connection to 

city utilities, lack of propulsion equipment, no transportation function, and was built and put to a 

special use, not for transportation, but as an cxtensioii of land or a land-based activity. Thus, 

substantive maritime law docs not apply, and Plaintiffs claim, which is pursuant to 

LHWCA $ 933’s preservation of third-party claims undcr state law, is to be analyzed under New 

York Statc substantive law. Philitiff further contcnds that iieithcr his reccipt of LHWCA 

bcnefits nor construction work done near navigable waters, creates maritime jurisdiction. And, 

even if thc Court finds maritime jurisdiction over Elliott bccause of its payneiit of LHWCA 

bcnefits, iiiariti me jurisdiction does not necessarily apply to Plaintiffs claim against Onon. 

In the eveiit thc Court finds that the floating electric generating station structure at issue is 

a vessel in navigation, Plaintiff claims that New York’s Labor Law still applies undcr the 

“inarjtirne but local” doctrine, which allows federal admiralty law to import state substantivc law. 

Such a finding would be one of scveral hctors in  determining whether substantive geiicral 

maritime law principals would apply to preempt plaintiffs Labor Law claims. And, here, the 

issues predominately arc local in concern, fall within the traditional applicable police powers of 

the Slate, and there are no couritcrvailing fedcral concerns affected. 
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PlaiiitifIfurther contends that 33 USC 5 905 [b] provides that claims arc assertable 

against tlie vessel for negligence as othcnvisc permitted under 4 933, and under 

imposed by Labor Law 

workers conipcnsation claim under the LHWCA, lie never alleged that the barge was a vessel in 

navigation, but that the structure was on navigablc watcrs, a major distinction, which cntitled him 

to LHWCA benefits. Finally, Plaintiffniaintains that Labor Law 155 240(1) and 241(6) apply to 

the accident herein, and Plaintiflwas not the solc proximate cause of his injury. 

933, thc duties 

240 (1) and 241(6) are actionable. And, though Plaintiff filed a 

Elliott also opposes AstoridOrion’s cross-motion, arguing that the indemnification is 

moot since Philitiff s claims arc governed by Federal law, which immunizes Elliott from furthcr 

liability. In addition, AstoridOrion would not be entitled to indcrnnification even if state law 

applied duc to the absence of a “grave injury’’ and issues of fact as to the scope of the 

indemnification agrccment and whether Elliott was negligent. 

As to PlaintifPs dispute that the barge was not a vessel, Elliott points out that the barge at 

issue floats and can bc uscd as a means of transportation, was spccially dcsigned for transporting 

its own generators, two of the power bargcs wcre moved by waterway to Astoria in 1996 to 

supply energy. And, contrary to Plaintiffs argumciit, Elliott maintains that Federal courts have 

admiralty jurisdiction over Plaintiffs claim since the alleged tort occurred on navigable water 

and Plaintiffs injury has a significant relationship to traditional niaritiine activity. 

DlSCUSSTON 

To obtain summary judgment, tlie inovaiit must cstablish its cause of action or dcfcnse 

sufficiently to warrant thc court as a matter of law in directing judgment in its favor (CPLR 3212 

[b]). This standard requires that thc proponent of a motion for summary judgment make apriiiia 
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facie showing of eiititlcriiciit to judgment as a matter of law, by advancing sufficient "evidentiary 

proof in admissible f01111'~ to dcnionstrate the absence of any material issucs of fact ( Winegrad v 

New York Univ. Mctl. Ctr., 64 NY2d SSl ,  853 [ 19851; Zuckcriiiun v City of New York, 49 NY2d 

557, 562 [ 19801; Silvermaii v Perlbindcr, 307 AD2d 230, 762 NYS2d 386 [ 1" Dcpt 20031; 

Tl~o7n~is v Holzherg, 300 AD2d 10, 1 1 [ 1" Dept 20021). 

Alteniatively, to dcfcat a motion for summary judgmcnt, the opposing party must show 

facts sufficient to require a trial of any issue of fact (CPLR 321 2 [b]). Thus, where the proponent 

of the motion makes apriimi fucie showing of entitlement to summary judgment, the burden 

shifts to the party opposing the motion to demonstrate by admissiblc evidence the existence of a 

factual issue requiring a trial of the action, or to tendcr an acceptable excuse for his or her failure 

lo do so (Vcriiictte v Kerlworlh Tritck Co., 68 NY2d 714, 717 [ 19861; Zuckemiuiz, stpru,  49 

NY2d at 560, 562; Forrest v J ~ w i s h  Giiild for  lhe Blind, 309 AD2d 546 [ 1'' Dept 20031). Mere 

conclusions, expressioiis of liopc or unsubstantiated allegations or assertions are insufficiciit 

(Alvord und Sw$t v Steward M. Mullci* Constr. Co, 46 NY2d 276, 281 -82, [ 19781; Fried v Rnwo- 

& Gardrier, 46 NY2d 7G5, 767 [1978]; Mullad Const. Corp. v County Fed. Sav. B L o m  Assn., 

32 NY2d 285, 290, [1973]; / % ~ t f l i ? i i d ~ ' ~ i  v Penske Truck Lecrsiiig, h c . ,  246 AD2d 347 [ 1" Dcpt 

19981). 

I .  DISMISSAL OF THE COMPLAINT 

A. 

Tlic primary issue is whcther the LHWCA preempts Plaintiffs Labor Law and negligence 

LABOR LAW 4 6 240( 1 ) AND 24 1 (6) CLAIMS 

claims. ln  determining the aiiswcr to this question, the Court must first address whether the 

barge in qucstion is a vessel undcr thc LHWCA in order to dctcrniine whether the LH WCA is 
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applicable. Upon a finding that the barge is a vessel, and consequently, that the LHWCA applies, 

the questioii bccornes whcther the LHWCA’s precludes Plaintiffs claims asserted herein. 

1. LHWCA 

Tlic LHWCA, which became law in 1927, regulates the relationship between 

(1) longshoremcn/liarbor workcrs, (2) their ernploycrs, and (3) vessel owncrs (Gravatt v. Czly of 

New York, 1998 WL 171491 at 13 [S.D.N.Y. 19981). The LHWCA “cstablishcs a 

comprchensive fedcral workers’ compensation program that provides longshoremen [and harbor 

workers”] aiid their fdmilics with mcdical, disability, and survivor benefits for work-related 

injuries and death on iiavigable  water^"^ (Emunuel v. Slzeridan Transp. Corp., 10 A.D.3d 46, 779 

N.Y.S.2d 168 [lS‘Dcpt2O04] citingIlowlettv. BirkduleS~~ippingCo., 512 U.S. 92, 96 [1994]; 

Gziilles v. Sea-Land Service, Ittc,, 820 F.Supp. 744 [SDNY 19931; 33 U.S.C. 8 5  902[2], 902[3], 

and 903).H A two-prong inquiry of status and situs summarize the test for determining LHWCA 

coveragc (Danielle E. Hunter, The Blirsive Vessel of Muritiiire Jurispr-ucleizce urd Navigutioiz 

Tlirouglt the Jotics Act a r i d  Loizgshore and Hurhor Workers’ Coiiipensatiori Act in Light of 

Stewart v. Dutra Consfructiotz, 30 Tul. Mar. L.J. 381, 395 [2006], citing Robert Force, Admiralty 

and Maritime Law 102 [2004]). Notably, if the injured cniployec is physically on navigable 

‘ Section 902(3) provides ill relcvant part: “The term ‘employee’ means any person engagcd in maritime 
cniploynietit, including any longshoreman or othcr person engaged in longshoring opcrations, and any harbor-workcr 
iticluding a ship repairman, shipbuilder, and ship-breaker, but such tcnii does not include ... a master or menibci- of a 
crcw of any vesscl” (33 U.S.C 5 902131). 

Section 902(2) states in relevant pait that: “The tcrm ‘injury’ nicilns accidcntal injury or death arising out 7 

of and in the coursc of eniploymciit . , . ,” (33  U.S.C fi 902[2]). 

’ Courts have also rcferred to h s e  workcrs us “land-based” or “iionsearnan” nlaritirnc workers (sw 
Uzrlnvirics v. Wetks Mrwiiie, I IK  , 41 8 F.3d 138, 141 [2d Cir. 20051; Nwfolk Shi[ihui/rling rG Diyrlock Coiporntion 
v. GcIvi.~, 532 U.S. 81  I ,  818 120011). 
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waters when the injury occurs, LHWCA coveragc is prcsumed (see OSfice of Workers ' Comp. 

Piwgrar1i.s 11. Perini N. River Assocs., 459 U.S. 297, 324 [ 19831). 

Undcr this workers' compensation system, employers are required to compensate covered 

employccs irijurcd in the coui'se 01 their employmenl, regardless of fault (see Emanzrel v. 

Sheridm Transp. Corp., 1 0  AD3d 46, 5 1 supra; Howlell \J. Birkdule Shipping Co, 5 12 U.S. 92, 

96 stiprti; Sweewy v. City ofNew York, 4 Misc3d 834, 835-36 [Supreme Ct. Kings County, 

20041; Si~lherlancl v. City of New York, 266 AD2d 373, 377 [2d Dept. 19991; 33 U.S.C. 5 904).' 

However, under 5 905(b),'" an injured worker may also bring an action against a vessel owner for 

its own ncgligciicc without losing his or her worker-compensation rights (see Emanuel v. 

Sheridm Traizsp. Cnrp., 10 AD3d 46, 5 1 [lst  Dcpt. 20041; Howlett v. Birkdule Shipping Co, 512 

U.S. 92, 96 [ 19941; Sweeticy v. Cily ofNew York, 4 Misc3d 834, 836 [Supreme Ct. Kings 

9 Scction OOS(a) states in relevant part: "The liability of an eniploycr prescribed in section 904 or  this title 
shall be exclusive and in placc of all othcr liability of such employer to the employee . . . and anyone otheiwise 
entitlcd to recover damages from such employer at law or in admiralty on account of such iiijiiry or dcath, cxccpt that 
if un cmploycr fails to secure payment of compensation as required by this chapter, an injured employee . . . may 
elect to claim compcnsalion under the chapter, or to maintain an action at law or in admiralty for damages on account 
of such injury or death. In such action the defendant iiuy iiot plead as ii dcfcnsc that thc injury was causcd by the 
negligence of a fcllow scrvant, or that thc cmployce assumed the risk of his eniployment, or that the injury was duc 
to the contributory negligence of'the employee. For purposes of this subsection, a contractor shall be deemed the 
eniployer o r  a subcontractor's cmployccs only if tlic subcontractor fails to secure the payment of compensation as 
required by section 904 of this title. 

l o  Scction 905(h) states in relevant pait: "In the event of injury to a person covered under this chapter 
caused by the negligence of il vessel, Ihen such person, or anyone othciwisc cntitlcd to rccovcr datnagcs by reason 
Lhcreof, may bring an action against such vessel as a third party in accordance with the provision of section 933 OI 
this titlc, and thc employer shall not be liable to the vessel for such damages directly or indirectly and any 
agreenients or warranties to thc contrary shall bc void. If such pci-son was employed by the vessel to providc 
stevedoring services, no such action shall be pernitted if the injury was caused by the negligence of persons engaged 
in providing stcvcdoring scrviccs to thc vcsscl. If such pcrsoii was cmploycd to pi-ovide shiphuilding, repairing, or 
brcaking services and such person's eriiployer was the owner, owner pro hac vice, agent, operalor, or charterer of the 
vessel, no such action shall be pcrniittud, in whole or i n  part or directly or indirectly, against the injured person's 
employer (in any capacity, including as the vessel's ownci-, owncr pro hac vice, agcnt, opcrator, or chartcrcr) 01- 

tigainst thc cmployecs of the employer. The liability of the vessel urider this subsection shall not be based upon the 
warranty ofseaworthiiiess or a brcach thcrcof at the timc the injui-y occurred. The remedy provided in this 
subsection shall be exclusive of all other remedies against the vessel except reiiiedies available under this chapter. 
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County, 20041; Sutherlcitid v. City of New York, 266 AD2d 373, 377 [Z”“ Dept. 19991; Danicllc E, 

Huntcr, The Elirsive Vessel of Muriliim Jurisprudence and Nuvigation Through the Jones Act 

mid Loizgshore atid Harbor Workers’ Coinpetisation Act in Light of Stewart v. Diitru 

Coizstruction, 30 Tul. Mar. L.J. 381, 39 [2006]; 33 U.S.C. 5 905[b]). 

Thus, in the situation whcrc the employer and the vesscl owner are independent entities, 

thc worker may obtain workers’ coinpensation from his or her eiiiployer and damages resulting 

from the vessel owner’s negligence (see Howleu v. Birkdde Shipping Co, 512 U S .  92, 96 

[ 19941; Sweeney v. City of New York, 4 Misc3d 834, 836 [Supreme Ct. Kings County, 20041; 

Szitlzerlund v. City of New Y w k ,  266 AD2d 373, 377 [2’’d Dcpt. 19991; 33 U.S.C. 5 905[b]).” 

Although the “LHWCA docs not dcfine negligence for the purposc of actions against third-party 

vessel owners Limier $ 905(b)” . . . “thc Supreme Court articulated fcdcral common-law standards 

to guide judicial dcteiiiiinations of liability under this subsection, articulating thrcc duties of care 

owed by vessel owners to the longshoremen, to wit, the ‘turnovcr duty,’ the ‘active control duty’ 

and thc ‘duty to intervene’ (see Errzaiiud v. Sheridan Trfinsp. Corp., 10 AD3d 46, 52 [ 1’‘ Dcpt. 

20041). Integral to maintaining a suit for negligence against thc vesscl owner under $ 905(b) is a 

finding that the person injurcd is a covered worker within the meaning of tj 902(3) (see Sweeney 

v. City ofNew York, 4 Misc3d 834, 836 [Supreme Ct. Kings County, 20041) as well as a finding 

that the watercraft in  qucstion is a vessel (see Eniariuel v. Sl7eridm Tniiisp. Corp., 10 AD3d 46 

[ 1 Ft Dcpt. 20041; 1 1 N.Y. lur.2d Boats, Ships, and Shipping tj 2 12; 33 U.S.C. I$ 905(b); see ulso 

I I  ‘I’hc cmployer’s inmiunity rrom tort liability is not absolute. In Jonc.s & Luz+,+li~z Steel Curp. v. Pfefcl-, 
462 U.S. 523 [1983], the United State Supreme Court hcld that 33 U,S.C. 6 905(b) authorizes a negligence action 
against a vessel even if thc owner is also the worker’s employer, but only to the cxtcnt that thc vcsscl nwncr is 
ncgligent in its capacity as a vesscl owncr and not in its capacity as employer (set‘ Jones & Luughlzn Steel Corp., 462 
U.S. at 53 1, n.0). 
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Eric V. Hull, Through the Looking Glms: Judicial Interpretatioti of Vessel Status Leuves Injured 

Workers A&@ in Unchurted Territory, 16 U.S.F. Mar. L.J. 321, 324 [2003-20041). 

The Court adopts the determination by the Department of Labor in Plaintiffs workcrs’ 

compensation procccdiiig that Plaintiff is a covered employee within tlic meaning of 9 902(3), 

and proceeds to determine the barge on which Plaintiff was injurcd qualifics as a vcsscl. 

2. VESSEL STATUS” 

“When I use a word,” Hurnpty Duinpty said, iii a rather scornful tone, “it meaiis 
what I choose it to mean--neither more nor less.” 
“The question is,” said Alice, “whcthcr you can make words mean so many 
different 
Found There 106 [Charles Lutwidgc Dodgson ed., Peter Pauper Press 19531 
[ 18721). 

(Lewis Carroll, Through the Looking-Glass. and What Alice 

The undcrtaking ordefining a “vessel,” though not novel, is not simple. In fact, one 

author has stated that “[ilf the tcnii vessel had a simple, universally-accepted definition,” his law 

journal ai-ticle would have no purpose (Eric V. Hdl ,  Through the Looking Gluss: Judicio1 

Interprelcilion of Vessel Stntus Leuves hljured Workers Adrift i i i  Uriclinrted Territory, 1 6 US. F. 

Mar. L.J. 321, n l  [2003-20041). The common sense notion ofthe term as a structure built to 

traiisport goods and passengers over water has provcd to bc somewhat clusivc in thc lcgal sctting. 

The “vessel” issue typically arises with rcgard to a floating structure that has a specialized 

purpose and the transpoi-tation fiinction of such a structurc is merely just incidcntal. 

Elliott and AstoridOrion contend that the LH WCA is Plaintiffs exclusive remedy. In its 

’ *  “[I]t seems a streich ortlie imagination to class the deck hands o r a  mud  dredge in the quiet waters o f a  
Potomac ci-cck with the bold and skillful tiiariners who breast the arigry waves ofthe Atlantic; but such and so far- 
reachjng are the principles which undcrlie thc jiu-isdiction of thc courts of admiralty that thcy adapt ihciilselves lo all 
the new kinds ofproperty and new sets of operatives and new conditions which ure brought into existence in the 
progress of thc world” (,Y/ccvnrf v. Dir/rcr (.‘on.str. Co., 543 US. 48 1, 497 [ZOOS], quoting Saylor v. 7flylor, 77 1:.476, 
479 [4“’ Cir. I 8961). 
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reply papcrs, Elliott higlilights that the bargc should be considered a vessel under the LHWCA 

because (1) it floats and can bc uscd as a means of transportation on water; (2) it can be 

transpot-tcd over water; (3) it lias bccn transported over water to other parts of the city to provide 

clcctricity; (4) i t  is not pcrriiaiieiitly moored to its berth, sunk in place, or withdrawn from thc 

water; and ( 5 )  it is subject to regulation by thc U.S. Coast Guard. 

On the other hand, Plaintiff contcnds that (1) it was designed and built for the exclusive 

purpose orbeing a power plant and not as a means of transportation on water; (2) it is secured to 

thc land; (3) the craft is periiiancntly moored; (4) i t  does not scrve any maritime purpose; ( 5 )  i t  

receives utilities from shore; and (6) it is not self-propelled and does not carry any running lights 

In summary, tlie “power plant does not meet any of the [esls for being a vessel” (emphasis 

added) . 

Courts and agcncies have reached different conclusions concerning the status of the barge 

in question. However, as will be explained in greater detail below, no court has expressly 

determined whethcr thc specific barge at issue is a “vessel” undcr the LHWCA. 

In Malter nj’Coiisolidutcd Edison Company of New York, h i c . ,  et al., v. City of New York, 

ct crl. (44 NY2d 536 [ 1978]), the New York State Court of Appcals addressed whether the barges 

in question could be taxcd as real property (Id. at 541). ‘The court hcld that thcy could be, but 

confined its finding to “real estate tax purposes” ( Id .  at 543). The court’s decision is only 

relcvant to the iiistaiit case to the extent that its analysis included a similar description, location, 

and connection of the barges to the land as this court has noted (Id. at 538-39). The court 

concludcd that tlie barges f i t  within the definition of real property under section 102 (subd 12, par 

[b]) of the Real Property Tax IAW, which describcd improvements constituting real properly as, 
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iiiter d in ,  ‘‘ . . .substructures and superstructures erected upoii, under or above the land, or 

affixcd thereto, including bridges and wliarls and piers” (/d. at 541). Since power plants fall 

within thc “familiar connotation of structures” (Id. at 541), tlic court saw no reason to 

diffcrentiate between improvements to the land by horizontal annexation rather than the more 

traditional vertical anncxation (Id. at 543). However, as the court noted, its holding was limited 

(Id. at 543). As such, the Court of Appeals’ determination has no bearing on the instant case. 

In Casemu v. C’omolidated Edison Co. (BRB No. 97-0770 [March 6, 199S]), the 

Bencfits Review Board, a division of the United States Department of Labor, stated that i t  was 

uridisputcd that the barges in qucstion could be transporled ovcr watcr ror maintenance or to 

other locations to gcncrate electricity as needed. Thc Board found that a determination could be 

made that the barges in question were vessels ( Id  at fn 5 ) .  

The United States Suprciiic Court has recently elucidated a single test for determining the 

meaning of the leim “vessel” for thc purpose of LH WCA. In Slewarl v. Dutrcl Construction Co., 

(543 US.  481 [2005]), the Court considered the issue of whether a dredge, a floating platform 

with a bucket that removes silt from the ocean floor, is a “vesscl” undcr the [LHWCA],” aiid 

concludcd that it is (Stewcrrt, 543 U.S. at 484; see LILSO Uzitrrw’tzes v. Weeks Marine, ltic,, 41 8 

F.3d 138, 144 

other artificial contrivance “‘used, or capable of being used, as a means of transportation on 

water’” (Stewart, 543 U.S. at 489, quoting Rev. Stat. 4 3, codified at 1 U.S.C. 9 3; see Uzdmirtes 

v. Weekr Murine, I w . ,  418 F.3d 138, 144 [2”‘ Cir. 2005])’3, but “it does not require that a 

Cir. 20053). The Court held that a vessel is cvery description olwatercrafl or 

l 3  Sornc courts have expresscd discoiilrort with the breadth of 1 U.S.C. 5 3 stating that, “[nlo doubt the 
tlu-cc inen i n  a tub would also fit within our definition [of a vessel uiidcr 1 U.S.C. 4 31 and one probably could rriake 
a convincing case for Johah inside the whale” (see Eric V. llull, Through thc Looking Glass: Jurlicid hitelpr-stntion 
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watercrafi be usedprimarily for that purpose” (Stewart, 543 U.S. at 495). The Court further 

stated that “structures may lose their character as vessels if they have been withdrawn from the 

water for extendcd periods of time” (Stewart, 543 U.S. at 496), “permanently moored, or 

othcnvise rcndered practically incapable of transportation or movement” (Stewart, 543 U.S. at 

494; see Uzduvirzm v, Weeks Marine, Im., 418 F.3d 138, 144 [2Ild Cir. 20051). Howcver, ,‘a 

[watcrcraft] does not move in and out of ‘vcssel’ status because it is temporarily ‘at anchor, 

dockcd ... or berthed for minor repairs’” (S‘lcwaut, 543 US. at 494; see Uzduviizes v. Weeks 

Marine, I/?c., 418 F.3d 138, 144 [2nd Cir. 20051). Provided a watercraft’s use as a means of 

transportation remains a “practical possibility,” rather than “merely a theoretical one,” i t  qualilies 

as a “vessel in navigation” for the purposes of the LHWCA (Stewur‘l, 543 U.S. at 496; see 

Uzdmines 17. Weeks Mu7-ine. JFK, 418 F.3d 138, 144 [2”d Cir. 20051). In applying this analysis to 

the dredge in Slewart, the Suprcmc Court emphasized h a t  the dredgc “was not only ‘capablc of 

being used’ to transpoi-i equipment and workers over water--it MUIS uscd to transport those things” 

(see Uzdcrvirics v. Weeks Mut-iue, Inc., 418 F.3d 138, 144 [2Ild Cir. 20051). 

The Court’s swceping definition of a vessel under thc LHWCA has not prevcntcd the 

instant litigation from coming forth. Howcvcr, in applying the Stewiirt analysis to the instant 

case, the Court concludes that thc bargc iri question qualifies as a vesscl under the LHWCA arid 

that PlaintifPs assertions to the contrary are unpersuasive. 

It is undisputed that ihe barge in question is a watercraft floating on water. Despite 

Plaintiffs contentions, it is riot peniiancutly moored. Rather, as noted above, it  is attached to tllc 
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adjacent land via a spud beam claiiiping systcm, as well as a series of utility connections, which 

can be, and lias been, disengaged to allow the barge to bc transported across water either for 

repairs or to provide elcctricity to other locations. It is undisputed that this has occurred in thc 

past, thus suggesting that the barge’s use as a means of transportation rcmaiiis a “practical 

possibility,” rather than  “merely a thcoretical onc” (see Uzdui~ines v. Wedrs Marine, Inc., 41 8 

F.3d 138, 144 [Z”“ Cir. ZOOS], quoting Skwurt, 543 U.S. at 496). l’hus, Plaintiffs contentions 

that the barge is not a vessel because it does not scrve a itiaritiiiie purpose and that it was 

desigricd and built for thc purpose of bcing a power plant and not as a means of transportatioii 011 

water are ii-relevant in light of Stewart. 

Furthenilore, Plaintiffs contention that the barge is not a vessel because it lacks a 

propulsion system is itself lacking. The vessel in Stewart was also found lo be without certain 

traditional cliaractcristics coniinoii to watercral? such as propulsion system, but the Courl did not 

find this fact dispositive to its determination. Instead, it noted that tlic vessel had previously becii 

moved long distances by tugboat. 

Plaintiff also citcs an array of cases dealing with everything from floating casinos, fish 

processing plants, wharfboats, floating dormitories, subrnersible barge fabrication structures, dry 

docks, and floaliiig oil and grain storagc facilities, which were all held not to be vessels, in  a vain 

attempt to persuade the Court that the barge in question is not a vcssel (Opp. p g  11-1 8).  

Howcvcr, all of the cases citcd by Plaintiffprerhte S‘rewarf, and arc factually distinguishable in 

that thc barge in question has been, and is practicably capable of bcing, used as a means of 

transportation. Nor can it  be said that the bargc at issue is permanently moored or moorcd in an 

iiidefhite manncr. 
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Thc record demolistrates that the barge in question is a vcssel within the definition 

articulated in Stewnl-l. As this Court finds that the bargc at issue is a “vessel, the remaining issue 

is whelher LHWCA 6 905(b) precmpts the Labor Law and indeimification claims herein. In this 

regard, Federal law preempts state law in thrcc instances: ( 1 )  “by express provision in the Fedcral 

statute”; (2) “by inference, where the Federal legislative scheme is so pervasive and the character 

of the obligations imposed leaves no room for the Statc or local government to legislate”; and (3) 

“to the exlent that thc State or local law actually conflicts with the Federal law, for exaiiiple 

where conipliancc with both is impossible or adherence to the State or local law would thwart the 

objectives orits  Fcdcral counterpart” (City of New York v. Joh-Lot Pushcart, 88 N.Y.2d 163 

[ 19961). 

3. LABOR LAW $$240(1) AND 241 (6) CLAIMS PREEMPTED 

Contrary lo Plaintiffs contentions, his Labor Law 6 5  240(1) and 241(6) claims against 

the vessel owncr, AstoridOrion, are preempted by the LHWCA. 

Section 905(b) provides, in perlinent part, that in “the event of injury to a person covcrcd 

mder  this chapter caused by the negligcncc of a vessel, thcn such person . . . may bring an action 

against such vessel as a third party’4 in accordance with the provisions of section 933 of this titlc” 

. . . and “[tlhe renicdy provided in this subsection shall be exclusive of all other rcniedies against 

the vessel except rciiicdics available under this Act” (33 U.S.C. 905 [b]). Thus,  although the 

employee is barrcd from suing his employer in tort, the einployce may sue negligent third parties 

Coiigress used the term “third party” to describe suit against a “vessel” (see Guilkx v. Sea-Land Service, 14 

[tic., 820 F.Supp 744, 75 I ,  h 5 [S.D.N.Y. 19931). In this statutory context, thc phrase “third parly” merely rneaiis 
that the vessel itsclf can be sued as if i t  were a third party (.\-et‘ Giiill~~s v. SEn-LnnrlSP/.i,ice, Itic., 12 F.3d 381, 385 
[2d Cir. 19933 nflil., Guillcs I?. Sc(i-Lniir/ Service, Inc., 12 F.3d 38 I supru). 
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i n  tort, notwithstanding his entitlement to no-fmlt compcnsation provided by the eniployer (see 

33 U.S.C. 6 933(a) [“If. . . the person entitled to . . . compensation detcnnines that some person 

other lhan the ciiiploycr . . . is liablc in damages, he need riot elcct whether to rcceive such 

compensation or to rccover damages against such third person”]). 

The Court notcs that in 1972, Congress amcnded the LHWCA to, aniong other things, 

eliminate thc iiijurccl worker’s strict liability remedy against thc vessel owner (see Guiiics v. Sm- 

LiiiidS’ervice, Inc., 12 F.3d 381, 354 [2d Cir. 19931; Grrilles v. Sell-Land Servicc, Inc., 820 

F.Supp 744, 749 [S.D.N.Y. 19931; Director, OWCP v. Pcrini North River Asso., 459 U.S. 297 

[ 19831) and liniit an injured worker’s right to rccover from a vcssel owner solely to a negligence 

action (see I 1  N.Y. Ju r .  2d Boats, Ships, and Shipping 2 12 1; see cilso Grnvutt 1’. C‘iiy o fNew 

York,226F.2d 108, 117 [YdCir.  20001, citrngI4.R. Rcp. No. 92-1441, 1972U.S.C.C.A.N. at 

4704). The United Statc Suprcrne Court has noted that under 0 905(b), a vesscl owner may only 

be held liable for its own negligence and that thc section expressly preempts all other claims 

against a vessel owner (SEC Notfidk Shi)huildirig B Dy1m-X- Corporution v. Gurris, 532 U.S. 

81 1 ,  XI8 [2001]; sce also I 1 N.Y. Jur. 2d Boats, Ships, and Shipping 5 212 [an injured workcr’s 

light to recover from a vcssel owner is limited solely to a iiegligciice action]). 

Thus, upon a plain reading of the statute and caselaw, it is apparent to the Court that 

5 905(b) expressly preempts all C ~ U S C S  of action against a vessel owncr except those brought 

pursuant to 5 905( b) in negligence (see Gzizlles v. Scu-Lad Set -we,  Inc . ,  12 F.3d 38 1, 386 [2d 

Cir. I993]; Sweeney v. Citji oflu’cw York, 4 Misc.3d 834, 782 N.Y.S.2d 537 [NY 20041 [“under 

scction 905 (b) of the LIIWCA, an injured maritime worker may maintain an action against a 

vesscl owncr for its iiegligciice”]; SLT rrlsn H.R. Rep. No 98-570(1), rcprinlcd in 1984 
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U.S.C.C.A.N. 2734,2741 [“Thc Committee intends that this language [in section 905(b)] not be 

construed to liiiiit an cmployee’s right to bring a cause of action, except in the circumstances 

indicatcd with thc language"]). Contrary to the moving defendants’ contcntions, the LHWCA is 

the exclusive remedy for Plaintiff as against Plaintill’s employer, Elliot, but not as against a third 

parly, to wit: Astoridorion, the vessel owner. Indccd, Plaintiff may seek redress against the 

vessel owner for ncgligencc, in  accordancc with section 933 of the LHWCA. 

Section 240( 1)  is a strict liability statute in which the owner and the general contractor are 

made liable if the worker is accidentally hurt in a fall where a proper safety device would have 

prevented the injury, to whicli contributory iiegligencc is no defcnse (Norfofk Shipbuildiing d 

Dydock Corpm-(itio/i 1’. Gar-ris, 532 U.S. 8 11 ,  81 8 [2001]). Thus, secliori 240( 1) conflicts with 

6 905(b), given that 905(b) creates a cause of action for negligence, solely. Also, Congress 

specifically anieiided thc LHWCA to eliminate the injured worker’s strict liability remedy against 

the vesscl owner (see GiiillcLs v. Sca-LarirlScnkz, Iiic,, 12 F.3d 381, 384 [2nd Cir. 19931; Guilles 

v. Sea-LnndSewice, Jr ic . ,  820 F.Supp 744, 749 [S.D.N.Y. 19931; Director, OWCP v. Perini 

Norrh River Associates, 459 U.S. 297 [ 19831); cf Rigopoulos v. State o[New York, 236 AD2d 

459, 460 [ 19971 and Rrikcsen v. l m g  Islarid Lightirtg Cu., 236 AD2d 439, 440 [2nd Dept. 19971). 

And, Congress intcnded that comparative negligence should apply in cascs where the injured 

cmployec’s own negligence may have contributed to causing the injury (see also Gravntt v. Cily 

oJNcw York, 226 F.2d 108, I 1  8 [2’ld Cir. 20001, citing H.R.Rep. No. 02-1441, 1972 

U.S.C.C.A.N. at 4705). 

Section 24 l(6) is a fault provision that deals with constnictioii, excavation, arid 

dcmolition work and I-cquil-es confoiinity to safety regulations in which a property owner may bc 
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held vicariously liable for the negligence of a third party (see Paul S. Edelman, State Labor Law 

Maybe  Applicd in Maritime Cases, 1/29/2001 NYLJ 3, [col. 11). Howevcr, 5 905(b) only 

provides for liability based on actual negligence arid does not provide for vicarious liability (SCC 

Notfolk Sli@l‘luiMing & Buyclock C‘orpot-ation, 532 U.S. at 8 18; see tdso Griivatt v. City of New 

Yo&, 226 F.2d 108, 117 [Zn” Cir. 20001, citing H.R.Rcp. No, 92-1441, 1972 U.S.C.C.A.N. at 

4704 [“The vesscl will not bc chargeablc with the ncgligence of the stevedorc or employees of 

th c slevedorc”]). 

In further evidence of‘a conflict, “[ilt is axionlatic that thc stalutoiy duties imposed (by 

Labor Law 4 6  240[ I ]  and 241 [6]) place strict liability for safety pracliccs upon owncrs of the 

worksite and general contractors” (see Sweerrcy, 4 Misc3d at 849, quoting Subato v. New York 

L r e  61s. C‘o., 259 AD2d 535), whereas tj 905(b) places strict liability upon the employer of the 

iiijurcd worker (see Huwlctl 1’. Rirkriafc Slzippiiig Co., 51 2 U.S. 92, 97 [ 19943; see ulso see cilso 

Cmvrctt v. City ~ ( N P w  York, 226 F.2d 1 OS, 1 I8 [2’Id Cir. 20001, citing Cnrzizzo 1’. FurreZl Lines, 

Inc., 579 F.2d 682, 687-88 [2”“ Cir. 19781 [Fricndly, J. ,  dissenting] [“Rccogniziiig that Congress 

conceived statutory compensation payiicnts ‘as the usual source o r  making lhc [covered 

employee] wholc,’ we have cautioned that ‘[c]ourts must bc excccdingly careful in defining the 

contours ofthe [covercd eniployec’s] action for negligence against the ship .., lest too expansive 

notions of the ship’s duty vitiate Congress’ intent to do away with absolutc liability for 

vessels...”’]). Applying the Labor Law to the instant cast would place strict liability for the 

safety 011 the vessel owiicr, AstoridOnon, rather than on the employer, Elliott, in direct 

contradiction to the intcnt of Congrcss. 

Thus, regardless of  wlicther express intent to preenipt statc law may be gleaned hom 
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905(b), it is apparent from the pervasiveness of the LHWCA and the conflict between federal 

and state law that fcdcral law, in this instance, preempts Plaintiffs Labor Law $ 5  240(1) and 

241 (6) claims. And, Plainliff s “maritime but local” argument is insufficicnt. As such, 

plaintiffs’ New York Statc Labor Law $ 5  240( 1)  and 241 (0) causes or action against the vessel 

owner, AstondOrion, arc preempted, and thcrefore, dismissed. 

R .  

Labor Law 5 200 codifies the common-law duty irnposcd on an owiier or general 

LABOR LAW F 200 CLAIM 

coiltractor to provide construction site workers with a safe work site (Nevins v. Essex G h y m x y  

C,’orp., 276 A.D.2d 315, 714 N.Y.S.2d 38 [l” Dept 20001; citing Ble.~ssingcr v. The Estee Laurlcr 

Co., 271 A.D.2d 343, 707 N.Y.S.2d 78), but “[a]n implicit precondition to this duty ‘is that the 

party charged with that rcsponsibility have the authority to control Ihe activity bringing about thc 

injuiy”’ (Blessingcu, szipi-(I, quoting Rtrssin v. Picc-imo R. Son, 54 N.Y.2d 3 11,  3 17, 445 

N.Y.S.2d 127,429 N.E.2d 805). In addition to showing that the defendant exercised supervisory 

direction or control over the operation, plaintiff also must show that the defendant had actual or 

constructivc notice of the alleged unsafc condition that caused the accident (Diletin v. The Irving 

l(eisriiun Irrevocable Trust, 263 A.D.2d 375, 692 N.Y.S.2d 37 1); Lomburdi v. Stout, 80 N.Y.2d 

290, 294, 590 N.Y.S.2d 5 5 ) .  Further, liability docs not attach undcr section 200 absent actual or 

constructivc notice of thc condition complained of (see Miller v Perrllo, 71 AD2d 389, 391, upp 

rlsiricl49 NY2d 1044, tizotsor IV to (ipp dstnd 5 1 NY2d 767; Zrrulich v Thonipkiiu Sq. Holding 

Co., 10 AD2d 492,396). 

Thc rccoid clearly demonstrates that AsloriidOrion did not exercise any supervision or 

control of‘tlie methods or niaterials of Plaintiffs work. The record indicates that Plaintiff only 
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rcceived inslruction from Elliott’s personnel. 

Thc Court also notes that the Complaint also fails to assert a cause of action for 

ncgligence against AstoridOrion piirszrcrrtt to section 905(h), or that said defendant violated any 

of the duties iinposcd upon vesscl owners, such as thc turnover duty, the active control duty, or 

the duly to wain Finally, Plaintill’s “maritime but local” argument is insufficient. Having failed 

lo allcgc a claim of negligence i n  accordance with the LHWCA, aiid tipon disniissal of Plaintiffs 

Labor Law claim,  the PlaintiFs complaint is dismissed in its cntirety. 

11. DISMISSAL OF Tl iE THIRD-PARTY COMPLAINT 

Notwithstanding the above dismissal of the complaint, the Court finds that the LH WCA 

also preempts thc third-party action herein. The LHWCA pi-ovidcs, in pertinent part, 

hi the event of injury to a pcrson covered under this chapter caused by thc negligence of a 
vcssel, then such pcrson . . . may bring an action against such vesscl . . . and the employer 
sliall not he liirble to  the vesselJor such ciciwiiigcs directly or indirectlji arid uny agreements 
or wwrciuties to the coiitrnry shall be void. . . . 
(emphasis addcd). 

23 U.S.C. 4 905(b). 

The language of section 905(b) is not ambiguous and the above-citcd clause clearly bars 

liability of the employer (Elliott) lo the bargdvessel owner (AstorialOrion) (see Kramer v. 

Houchai-d Ti-uasp. Co. Inc., 741 F.Supp. 1023 [E.D.N.Y. 19901). In tlic face of this 

irrcconcilable conflict, the LHWCA niust control, and the third-party coinplaint against Elliott 

must therefore be disniissed (Krwzer v. Boiichirrcl Tramp. Co. I m , ,  741 F.Supp. 1023, supra 

Lipsky v. Coinnioriwenlth Utiiterl L’orp., 55  1 F.2d 887, 694 [2d Cir. 1976; Lou v. Bclzhcrg, 728 

F.Supp. 1010, 1016 [S.D.N.Y. 19901). The instant matter is an action directly against the barge 

owner, AsloridOrion; and thc third-party complaint by the vessel hcrcin seeks to impose bargc- 
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related liability on the employer, Elliott, which is exprcssly forbiddcn by section 905(b) (see 

Krmncr szrpru). Therefore, “at least to this limited extent, the fcderal remcdy (or, more precisely, 

non-remedy) preempts the slate remcdy” (see Krcrrwr 1’. Boziclzirrd Trairsp. Co. hc., 741 F.Supp. 

at 1026; c-J Hnrtley v. C‘z’fy O ~ N L ~ W  Yor-k, 163 Misc. 2d 540, 621 N.Y.S.3d 789 [Sup. Ct. Kings 

County 11)94] [stating that construction company’s “status as a vcssel or non-vcssel is significant, 

because if [company] is considered a vessel, thcn a contribution or an indcmnification claim by 

[said company against plaintiffs employer is barrcd. A non-vcssel, on thc other hand, may bring 

an action for indemnity based on an express agreciiient “since the employer’s liability ‘springs 

from an indepcndent contractual right”’], ~ffd. 228 A.D.2d 646, 646 N.Y.S.2d 351 [2d Dept 

19961 [a lionvessel may pursile, iriter alia, its contractual remedies against an “employer”]). 

For the forcgoiiig reasons, the Court holds that § 905(b) of Ihe LHWCA preempts 

Astoria/Orion’s third-party clainis for common law and coiitractiial defense and indemriification 

against Elliott. 

C 0 N C I, US ION 

Elliott’s motion for summary judgiiieiit dismissing the third-party complaint and 

Plaintiffs complaint is granted. Tlic branch of Astoridorion’s cross-motion for summary 

judgment dismissing tlic Plaintiff’s complaint, is also granled. The branch of AstondOrion’s 

cross-motion for summary j udgnicnt granting conditional defense and indeniniflcatioii i 

i ne  ~1 

Dated: 

.em IS uircctea IO enrerjungmenr accoraingiy. 

This constitutes thc dccisioii and order of the Court. 

I 
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