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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW XORK IAS PART 15

OFF PREMISES EbUITrEs, LLC
j Platntiff,
—agdinst#

ATM OF - AMERICA, INC , and SABAH AMMOURI
; Defendant.

_____________ O

WALTER B. TOLUB, J.:

Thisg is % motion by the Plalntiff for summary judgme;q..h
its first andfsecond causes of action for payment on a promissory
note and a guérantée. (CPLR 3212). Defendant cross-moves for
discovery or,galtdrnatively, a preliminary conference.
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The fact# reiating to this motion are undisputed. On August
‘1, 2007, Plaﬁﬁtiff and Defendant, ATM of America, entered into an
-agreement wh%reby;Plaintiff sold to the Defendant ATM machines
~and various #Saeté (Agreement). The purchase price was $150,000.

In conn%ctioﬁ with the Agreement, ATM of America executed a
- Promissory Néte iﬁ the amount of $50,000 (Note). Defendant Sabah
“Ammouri, thegprea&dent of ATM of America, executed a personal
guarantee fo% thegobligationa of ATM of America (Guarantee).

" The Néte ﬁrovides for twelve equal monthly installments of

' $4,372.58, cbmmeﬁcing September 1, 2007 and interest on the
. unpaid balaﬁce of 9% per year. The Note also providaes that in

the avent aipaymént is not made within 10 days of its due date,
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Plaintiff may Elect to accelerate the Note and demand the entire

“amount of the bum ﬁo be immediately due and payable with an

additional 2%%inte¢est added on for each month of nonpayment and
reasonable atéorne&s' fees in the amount of 20% of the unpald
balance ATM of America made only one payment that was due under
the Note and Guarantee on October 17, 2007, Plaintiff notified
Defendants of'its axercise of its right to accelerate the terms
of the Note. Defendants did not make any further payment to
Plaintiff and!Plalntiff now seeks its principal with 2% interest
per mohth andiatto}ney fees.

Plaintif% coﬁmenced this action alleging four causes of
action. By thia motion, plaintiff seeks summary judgment on its
‘first two caupes of action, namely for payment on the Note and
the Guarante%.

Defenda&ts argue that Plaintiff violated certain terms of
-the Agreemené and. that therefore they are not obligated to pay on
the Note and!Guar#ntee since they are part of a unified
transﬁction %hd a;e inseparable, barring a summary judgment on H

the payment instrhmenta alone. Defendants also argue that there

was no consi@eration on the Guarantee and Note. Defendants

. cross-move fbr dﬂscovery or alternatively, a preliminary

. conference date ﬁor this matter.

'Plaintﬁfr bring this motion pursuant to CPLR §3212. As with




any motion forJaumﬁary Judgment, success is wholly dependent on
whether the prbponqnt of either of the respective motions has
made a “prima facid showing of entitlement to judgment as a

matter of lawg tenqering sufficient evidence to eliminate any

material issués of;fact” (Holff v New York City Trans. Auth., 21
AD3d 956 [2d Dept 2005]. quoting Winegrad v New York University

M.d;_gtzi 64 NYZd 851, 853 [1985] [internal quotes omitted]. A
party is entitled to summary judgment if the sum total of the
ﬁndisputed fa%ts eétablish the elements of a claim or a defense
as a matter d% law. This means that none of the material
elements of the claim or defense are in dispute (Barr, Atlman,
Lipshie, Gerstman, New York Civil Practice Before Trial, [James
Publishing 2006) 437:180).

CPLR §3212 is distinguishable from CPLR §3213 in that, CPLR
‘83213 i3 a m#tion;for summary judgment in lieu of the complaint.
_-When an acti&n is;based upen an instrument for the payment of

money.only, ﬁﬁe piaintiff may serve with the summons a notice of
'motioh for sgmmarg Judgment and the supporting papers in lieu of
the complainﬁ (CPLR §3213). CPLR §3213 is usually applied to

vcases;in whi#h thgre 1s a loan?.

Plaintiff sebka summary judgment pursuant to CPLR §3212,
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l'I'hn Court dutlngmshes CPLR §3212 and §3213 because both parties rely heavily on

~ cases dealing with CPLIE §3213. Cases dealing with CPLR §3213 primarily deal with guarantees

' andpmnnhmnyn@km their relationships with other agreements entered into between the

. parties,
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arguing that ﬂhe the and Guarantee are to be viewed as separate
agreements frOm the underlying Agreement and that Defendants have
breached thesd agreementa Plaintiff further argues that the

Note and Guarantee are enforceable separate and apart from the

underlying Agfeemeht between the parties (nggn_ﬂilliamggn_ﬁ_gni

64 Ad2d 466 [4th qut 1978}).

Defendants argue that Plaintiff’s motion must be denied

because the the and Guarantee lacked separate consideration from

‘the Agreementw Dafendants assert that the consideration for the

Note and Guarhntee was the performance by the Plaintiff under the
‘Purchase Agreamenﬂ Defendants further argue that the Note and
_-Guarantee arq ineﬁtricably linked to the Agreement and that since
gplainﬁiff brééched the Agreement by interfering with Plaintiff’s

"business, théy arg not obligated to pay on the Note and

!

Guarantee.

Instruménts for the payment of money only, can be enforced

' separate andlapart from an underlying agreement (Rresdner Bank 3G

'x*_MQ;aﬁ_QinﬁﬂlL_IngL 115 AD2d 64[1st Dept 19860). However,

when there ib a defenae asserted, namely a breach of the

' underlying agreement, and the notes and guarantees are
" intricately tied to the underlying agreement, then the payment

 instruments | may not be enforced (Id.). While as a general rule

a breach of;a re;ated contract will not defeat summary judgment
on a promisgory ﬁote, where as here, a fundamental question

i
!




exists as to whether the agreement between the parties can be
viewed as being distinct and separate from the note, summary
judgment mqst be denied (Kopeco, Inc. v, Gepneral Coatings
Iﬁghﬂglggiﬂﬂh_IngL 107 AD2d 609 {[1°t dept 1985] citing SsangyQnd
yL_ﬁgng_Agﬂxgg 88 AD2d 572 [1** dept 1982}).

It follow3|that there remain questions of fact precluding
thevgrantng of!summary judgment.

: Accordﬁingl{r, it is

ORDER@D thét Plaintiff’s motion for summary judgment 1s
denied; and it %s further

ORDER@D thét Defendants’ cross-motion for a Preliminary

Conference Ps granted.
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Counseﬁ for the parties are directed to appear for
preliminary%conference on October 10, 1008 at 11AM in room 335 at

60-dentre Skreeﬁ
This mpmorandum opinion constitutes the decision and order

of the CourE
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