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-against- 

i ts  first andlsecoh cauag~ of action for payment on a promissory 

note and a &rantee. (CPLR 3212). Defendant cro8s-moves for 

discovery or, altdrnatively, a preliminary conference. 
I 

Facta 
The factk relating to this motion are undisputed. On August 

1, 2007, Plaintiff  and Defendant, ATM of Ammica, sntarsd into an 

agreement whereby I ' Plaintiff sold to the Dsf endant ATM machines 

and varioua i sere t i  (Agreement). The purchase price was $150,000. 

Promissory N Q t e  i n  the amount of $50,000 (Note). Defendant Sabah 

In conndctioh w i t h  the Agreement, ATM of America executed a 
I 

i 

ArmnoUri, t h e ' p r e a k b n t  of ATM of America, executed a personal 

guarantee fo* thb obligation8 of ATM of America (Guarantee). 
I 

The Nbte  pirovides for twelve equal monthly installments of 
I 

$4 ,372 .58 ,  c)omme&ing September 1, 2007 and interest on the 

I 
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I 1 

I I 

I any motion for summary judgment, succeag i s  wholly dependent on 

whether the pr&one/nt of either of the respective motions has 

made a "prima 'facie) showing of entitlement t o  judgment as a 

matter Of law, I tendering eufficient evidence to eliminate any 

material issu5s of 'fact" (w v New York C i t v  T r u ~ .  a, 21 

AD3d 956 [2d Dept 2 0 0 5 ] ,  quoting w a d  v N e w  Y u i v w  

M.d., 64 NY2dl851, 853 (19851 [internal quote8 omitted] . 
party is entitled to summary judgment i f  the sum total of the 

undisputed fa$ta aktablish the elements of a claim or a defense 

a8 a matter og law'. 

elements of the claim or defense are i n  dispute (Barr, Atlman, 

Lipshie,  Gers;tman,j New York Civi l  Practice Before3 Trial, [Jamea 

I 

A 

I 

This meana that none of the material 

Publishing 20p6] d37:180). 

CPLR S32i12 id distinguishable from CPLR 53213 in t h a t ,  CPLR 

53213 is a rn+ion fo r  summary judgment in lieu of the complaint. 

When an actidn i a  ;based upon an instrument f o r  the papent  of 

money only, the plaintiff may serve with the  summons a notice of 

I 

I 
motion for summary judgment and the supporting papers in lieu of 

the complain$ (CPkR 53213). CPLR 53213 l a  usually applied to 

! 

3 

[* 4 ]



arguing t h a t  ehe Not8 and Guarantee are to be viewed as aeparate 

agrement9 frdm ! the underlying Agreement and t h a t  Dsfsndanta have 

I 

breached thead agreements. 

Note and Guardntge arg enforceable separate and apart from the 
P l a i n t i f f  further argue8 that the 

I 

I 

underlying Agtearneht between the parties (-Williamson & C O . ,  

64 Ad2d 466 [dth D e p t  19781). 

Defendants arbue that Plaintiff' motion muat be denied / 
because the Nbte ahd Guarantee lacked separate considmration from 

the Agreement. 
I 

Defendants assert that the consideration for t h e  

Note and Guar'hnted wa@i the performance by the plaintiff under the 

PurchaSe Agr&mant. 

Guarantee ar$  inekr icab ly  linked to the Agreement and t h a t  since 

. Plaintiff brjached the Agrement by interfering with Plaintiff's 

Defendants further argue that  the Note and 

business, thay arb I not obligated to pay on the Nota and 

Guarantee. 
I 

Instrumints kor the payrnent of money only, can be enforced 

separate and1 apart from an underlying agreement (- 

E, 115 AD2d 64[1nt Dept 19860). 

when there ib a defense asserted, namely a breach of the 

underlying abreeient, and the notes and guaranteea are 

i n t r i c a t e l y  hied to the  underlying agreement, then the payment 

instruments may not  be enforced (u.). 

However, 

I 

I 

While ad a general rule 
a breach of !a related contract will not defeat summary judgment 

on a grornis4ory &e, where as  here, a fundamental question 

! 
I 

I 
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exists  as ti0 whether the agreement between the parties can be 

viewed as deing'diatinct and aaparate from the note, auramary 

judgment rn(st be denied (Eoeeco.,. v. General Coat- 
I 

I 

oloqjes. Irk., 107 AD2d 609 [lot dapt 19851 c i t i n g  

v. Sunw Ae !Yo% 88 AD2d 572 [lat dept 19821). 
I 

It followsithat there remain questions of fact precluding 

the grantirig of lsummary judgment. 
I 

Accordingly, I t  I s  

ORDERE(D that  Plaintiff's motion for summary judgment is 
! 

denied; and it further 
I 

ORDERdD t h a t  Defendants' cro6a-motion for a Preliminary 
I 

Conference lis gsantad. 
I 

! 
I 

I '  Counsejl fori the parties are directed to appear for 

preliminari conference on October 10, 1008 at llAM in room 335 at 

60 Cent re  S h e e t .  

This mirnordndum opinion constitutes the deciaion and order 
I 

of the  Courk. 

. ,  
I 

I 

I 

HON. WALT ,TOLUB, J. S 

- I -  
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