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Index No.: 11451 1/05 
DECISION and ORDER 

-against- 

I3ROWN, R.LJDNJC‘K, RERLACK, ISRAELS, L.L.P., 
Ilcfcndant. 

X .................................................................... 
HON. JANE S. SOLOMON, J.S.C.: 

PlainlifYimoves, pursuant to CPLR 222 1, lor leave to reargue ;I portion of the decision by 

this court that grantcd dcfcndant’s carlicr motion to dismiss (motion sequcnce iiuiiiber 002). 

Plaintiffs motion is grantcd, Iiowcvcr the court adheres to i t s  original decision for the reasons set 

f‘orth below 

BACK( i I<( 1 I I NL) 

The Partics 

In this action, plaiiililf. David H. Engelke (Engelke), ;i 

State of Florida, sccks to bring lcgal iiialpractice claims against the de 

Rudniclk, Berlack, Tsraels, L.l,.P. (Brown, Rudnick), n Massachusetts I imitc 

that also conducls business ~JI Ncw York  (’ouiity. & Notice of Motion, Exhibit I ,  17 f-2. ‘.The 

court’s previous decision (the August 2, 2006 decision) set forth the facts of this action at leiigtli, 

and i t  i s  only necessary to briefly revisit those i k l s  now. Id.; Exhibil 8. 

Eiigelke’ s Claims 

The everils h i i t  gave risc to  Engclkc’s malpractice clainis concerned two compaiiics in 

which Engelkc iiscd to bc a dial-choldcr - a Florida corporation crilled Digital Editing Services, 

I 
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Inc. (DES), and a New Hampshire corporation called tlic Montage Group, Lirnitcd (Montage). 

- Id. at 1. In carly 2000, a third company, Pinnacle Systems, Tnc. (Pinnacle), niade separate oi‘i-ers 

to purchase the equity in DES and Montage from Engclke and the other shareholders. u. at 2. 

Piiinaclc thm acquired I)ES o n  March 29, 2000 in  a mergcr agreciiieiit (the DES iiicrger 

agrccinent), and acquired Montage on April 6, 2000 in a stock purchase agrccineiit (the Montage 

stock piirchasc agreement). M, Engelkc states that Brown, Rudiiick represented Iiim (and 

Montage’s othcr shareholders) in connection with the Montage stock purchase agrceinent, hut 

admits that anntlier Iirm (Pillsbury, Winthrop, L.L.P.) rcpresentcd him in connection with the 

I)ES nicrger agrccmeni. a. 
I hider the terms of the foregoing contracts, Engelkc received a quantity of l’innacle’s 

common stock in return ior his interests in DES and Montage, as well as contillgent rights to 

receivc more such stock depending upon DliS’s and Montage’s rcspective financial 

perfi,rmmces in tlie year that iiiiiiiediatcly followcd their acquisitioii by Pinnacle.’ In. Both of 

the contracts also cuiitairied provisions that obligated the “Sliareholdcrs” (i.c., Engelkc aiid [he 

others) and the “I’Lirchtlscr” (i.e., Piiinaclc) to mutually indcmnily each other against any losscs 

that iniglit arise as a result oi‘eitlier party breaching any of the contractual warranties or 

guaranties that it liad made to the other.’ Id. ’I’he contracts’ indciiinification clauses each 

I’he DES iiiergcr agreeniciit also made Fhgelke a vice prcsideiit of I’innaclc in I 

charge of operating DES as a division oi‘lliniiuclc. & Notice of Motion, Rshibil 8, at 2. 

Among the warrantics aiid guarantics that Engellce made on bclialf of 1)ES and L 

Moritagc were ccrtain rcprescritations as to those companies’ exposure to possiblc future 
litigation. ‘I’he DES merger agrccmeiit aiid Montage stock purchase agreement also each dcfiried 
the term “losscs” to include “daniagcs, claims, ... liabilities, , ,. costs aiid expcnses, including 
rcasonablc atiorncys’ r‘ecs.” Id. 
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provided that: 

[i]n the event that tlie indemniLying par-ty does not assume the defensc o l  such 
claim or fails to  d e h d  the claim in good faith, the itidemnitied party shall liavc 
the riglit in its sole discretioil to defend and settle aiiy such claim; provided, 
however, that exccpl with the consent of the indemnifying party, no settlement of 
any such claim with third-party claimants sliall be determiiiative of the amount of 
any claim for indcmiiificatioii pursuant to ... [this agrcement] , 

- Id. at 3. 

On August 29, 2000, a Florida corporation called Athlc-Tech Computer Systems, Inc. 

(Atlile-l’ech) coiiitiieiiced a breach of contract action against DES and Montage in  Florida 

Superior C h u r t ,  Pinellas County (the Athle-Tcch I a~ t io i i ) .~  u. at 4. On Fcbrirary 23, 2001, 

Pinnacle served all of thc shareholders of IIES and Montage (including Ikgelkc) with a notice 

stating that Pinnacle was demanding indemnification from thein. d. At that h e ,  Pinnaclc also 

excrciscd ils options to b ~ y  out Eiigg‘clke’s rcniaining interests in DES and Montage. Id. As n 

result of tlie latter, Crigclke shortly thercailer commenccd two arbilration procccdings against 

Pinnacle.“ Id. Brown, Rudnick represcnkd Pjiuiaclc in both of thosc arbitrations. u. 
(hi May 25, 2002, Yiiuiaclc aiid DES’S and Montage’s shareholders (Engelke among 

them) cxecutcd an agrcemcnl to coordinate their collectivc, ongoing defe‘ensc 01 thc Athle-Tcch 1 

action (lhc Common Tntcrest Agreenicnt). u. at 5 .  Eiigulkc admits that Brown, Rudiiiclc did not 

reprcseiil him during thc negotiation of the C‘oiiimon Jiiterest hgrecnieiil. u. liiigclke also 

3 Tlic allegedly breached contract was signed by Engclke lor Montagc, aid had 
obligated Moiilage to develop ccl-taiii computer programs lor Athle-Tccll. Athlc-Tech claimed 
that Montage had hiled to do so. Set Notice ol’MotioIi, Exhibit 8, at 4. 

The tlrst arbitration prucecdiiig concerned Pinnacle’s decision not to issue 4 

Engelhc niiy niore shares of its cointiion stock as 3 result of DES’S iinancinl perfol-mancc in the 
preccding year. The second arbilration procceding concerned Pinnacle’s decision to terminate 
Liigellce the vice prcsident iii charge of DES. N. at 4. 
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adniils that on August 23, 2002, Brown, Rudnick sent him a letter requesling lhal he consent to 

its representing him along with the other defendants in the Atlile-‘Tech I action, but that he 

relused. u. Engelke slates that lie did so because Brown, Rudnick was already represeritiiig 

Pinnacle against him in tlic two arbitration proceedings that he had commenccd earlier. u. 
In latc 2003, tlic jury in the Athlc-’l’cch I action dclivcrcd a verdict against the defendants 

which Pinnacle iiiiiiiediately appealed. u. at 6. In December of2003, tlic arbitrator in onc of 

Engelke’s arbitration proceedings lbund in hvor  of Engelke. Id. Tliereakr, in February of 

2004, Giigellie and Pinnacle setlled both of the arbitration proceedings. M. On April 1 ,  2004, 

wliile the appeal of its first action was still pending, Atlile-Tech commenced a second action 

against Engelke, Pinnacle, DES and Montage (lhe Mile-Tech I1 action). Id. In Deceiiibci- of 

2004, Pinnacle - represented by Brown, Rudnick and acting on behalf of itself, DES and Montage 

- cxccutcd two scttlciiicnt agrccmcnts with Athlc-‘l’cch to rcsolve both the Alhle-Tech I aiid 

Athle-Tech I1 actions (the Mile-Tcch settleiiieiit agreeiiicnts). M. ‘l’lic Athlc-’l’ech settlement 

agrcements pmvidcd that Pinnaclc, 1311s a id  Moiitagc woulcl bc given a gcncral release that 

would riot cover. former DES and Montagc sliareholdcrs (ix., I<iigclkc). u. at 7. T ~ ~ L I S ,  Eiigelke 

rciiiaiiicd a party to both the Athlc-‘Tcch I aiid Athlc-Tcch 11 actions. 

Prior Proceedinfis 

Although all ol‘ the contracts discussed above - the DES merger apreenlelit, the Montagc 

stock purchase agreement, thc C.’oimioii Interest Agreemenl ;ind the Athle-Tech settlement 

agrccmcnts - coiitaincd Florida choicc of law provisions, I’iigcl kc nonctheluss chose to 

coinmence this legal malpraclice action in New York. His October 17, 2005 suniiiioiis and 

coniplaint alleged that Brown, Iiudriiclc had cornmittcd legal rnalpractice during its defknse of the 
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Atlile-‘l’ecli 1 action and duriiig tlic negotiations that gave rise to the Athlc-Tech seltlciiicnt 

agrccmeiits. Id.; Exhibit 1 .  On December 16, 2005, without filing an answer, Brown, Riidnick 

moved to dismiss this action. Ma;  Exhibit 2. 

‘Ihe August 2, 2006 Decision 

On August 2, 2006, this court issued a decision that granted Brown, Rudnick’s motion 

(the August 2, 2006 Decision). M.; Exhibit 8. In the relevant portion of the August 2, 2006 

Decision, the court fkst observed that: 

Florida courts have iinifornily limited altorncys’ liability for negl igciice in the 
perl‘ormancc of their professional duties to clients with whom they share privity of 
contract. “In a legal context, the term ‘privity’ is a word of art derived froni the 
coiiiiiioii law of contracts and used to dcscribe the relationship of persoiis who arc 
parties to a contract.” The only instances in Florida where the rulc of privity has 
been rclaxccl are where the plaintiff is an intended third party beneliciary of the 
cmploymenl contract. Brennan v Rufficr-, 640 So2d 143, I45 ( J h  App 4th Dist 
1904) (citations omitted). 

M. a1 9. ‘I‘hcr-caftcr, the court licld that: 

It is true that I Floridal’s law affords Eiigelke a narrow exception i l h e  was an 
“intended third party beneficiary of the cmploymenl contract” between Brown, 
Rudnick and tlic other d e h d a n t s  that it represented in the Athle-Tech I and 11 
actions. Brenriaii v RuUner, 640 So2d at 145, However, that cxccption may not 
be invoked unless “it can be deiiioiistratcd that the intent of thc clicnt in engaging 
thc scrviccs of the lawycr was to benefit a hird party.” u. at 146. Fui-thcr, where 
the proponent of the excepliori adriiits tliat there was an iiihcrcnt conllict of 
intcrcst bctwccn liis or her rights as an individual shareholder and the corpor-atlon, 
this admission expressly underciits a lhird party beiieliciary claiin. d. Here, 
because Pinnacle retained Brown, Rudnick, and Engclkc admitted that he rcfiiscd 
to hc rcprcseiited by Brown, Kudnick sincc hc and Pinnacle had conflicting 
interests in the Atlilc-Tech I and I1 actions, it is clear that Engelkc may not avail 
hiniself of tlic “intended third-party beneliciary” cxccption to Florida’s privity 
req iiirenient. . . . Under Florida law, Engelke’s legal malpractice claim against 
Brown, liudiiick would plainly fail. 
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Engclke now moves, pursuant to CN,R 222 I ,  to reargue this portioii ol‘thc August 2, 

2006 Decision. 

DISC IJ S S I O N  

A motion for leave to rcargue pursuant to CPLR 2221 may he granted only lipon a 

showing ‘“that the court ovcrlooked or iiiisapprehendcd the fiicts or the law or lor some rcasoii 

niistakcnly arrivcd at its carlier decision’.” See William P. Pahl Equipment COT.  v Kassis, 182 

AD2d 22, 27 (1’‘ Dept 1992), quoting Schneider v Solowey, 141 AD2d 8 13 (2” Ikpt  1988). 

After reviewing tlic controlling Florida case law, the court Jinds that its original decision was 

correct. 

As tlic coiirt observed in the August 2, 2006 Decision, Florida law relaxcs the strict 

requirement that a plaititiff in a legal malpractice action must prove privity of contract bctween 

liiriisel~/herscli‘ierscl~~aiid tlic defendant law firm only where the plaintiff caii show that he/she was an 

intended third-party bencficiary of a legal scrvices contract bctweeii the dcfendarit law firm and a 

third party. 

argues that “the court misappreliendcd that [hc] was in fact n third party hcncficinry of Ljrown, 

Rudnick’s legal scrvices” in the negotiation of the Montage stock purchasc agreement, because 

all of Montage’s sharcholders “were ncccssarily third party beneficiaries .. . whcii Brown, 

Rudiiick rcpresentcd Montage in the sale ol‘Montage’s cquity to Piiuiacle.” See Plaintiff’s 

M e ~ i i ~ r ~ i d ~ i i i i  of IAW, at 5. Engclkc then argues that Ibown,  Iludiiick comiiiitted legal 

malpractice by failing to either scck his consent o r  to willidraw its represciitation of .Pinnacle 

when Pinnacle's interests became averse to his during the negotiation of the Alhlc-Tech 

scttlenieiit agreements. Id. at 6-7. Tlowever, i t  is clear that Engclke was not a third-party 

Hreiiiian v Riil’l-iier, 640 So2d 143, 145 ( 1 h  App 4“’ Dist 1994). Herc, Engelkc 
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beneliciary of Brown, Rudnick’s legal einployiiierit contract with I’innacle. 

In Brennan v Rulliier (640 So2d 143, supra), the Florida Court or  Appeals specilically 

held that: 

I Wllicrc an attorney represents a closcly held corporation, tlic attorney is iiot in  
privity with and therefore owes no separate duty oi‘diliwnce and care to an 
individual sliarcholder absent special circumstaiiccs or an agrccrncnt to also 
represent thc sharcholdcr individually. Wliilc thcrc is no spccific etliical 
prohi bi tion in Florida against dual representation 01 the corporation aiid the 
sharcholdcr if tlic attorney is convinced that a conflict docs not exist, an allorney 
representinE a corporation does not become the attorney lbr the iiidividual 
stockholders merely because the attorney’s actions on behalf of the corporation 
may also benelit the stockholders. The duty of ail attoriicy for thc corporation is 
tirst and forcniost to tlic corporation, even though legal advice rendered to the 
corporation may all‘ect the shareholders [emphasis added]. 

- Id. at 145- 146. In Silver Llunes Condominium of Destin, Inc. v Bews aiid Lane (763 So2d 1274 

[Fla App 1 Dist ZOOO]), h e  Florida Ckurt  o l  Appeals cited the Breiiiiaii dccision in holding that 

“[e]vidcncc of a conflict of intcrcst between the rights of‘ the claimed third-party beneficiary and 

the rights of the attorney’s actual client undercuts any claim that the legal services wcrc 

uiidcrtaltcii for the cxprcss bcncfit or the claimed third-party beneliciary.” Eiigclkc’s argument 

fails on two fronts uiidcr I;lnrida law. Firstly, his claim that hc and Montage’s other stocklioldcrs 

were “necessarily third party benelkiaries ... when Brown, Rudnick rcpl-cscntcd Montage i n  the 

sale of Montngc’s equity to Pinnacle” runs coiiiplctcly countcr to the Florida Court o l  Appeals’ 

lioldiiig i i i  Biwiiiaii that ‘ h i  attoriicy rcprcscnting a corporation does not become the :ittormy for 

the individual stockholders iiiercly because tlic attorney’s actions on behall o l  the corporation 

may also benefit the stockholders.” At hcst, Florida law would deem Engelke to be aii iiicidciital 

beneficiary of Brown, Rudnick’s representation 01’ Pinnacle in the Montage stock purchasc 

agreement. Secondly, Engelke’s admission that he rdwed  to conselit to k o w n ,  Rudiiick’s 
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reprcscntjng him in the Athle-lcch litigation because Brown, Rudnick was alrcady representing 

Piimacle in the two earl icr arbitration proceedings that he had commenced, clearly constitutes 

“cvidcncc of a conflict o l  interest between tlic rights of the claimed third-party beneficiary arid 

Ihe rights of tlic attorney’s actual client” that undcrcuts Engelkc’s claim 111i11 he was an intended 

third-party beneiiciary of Hrowii, Rudnick’s ongoing representation of Pinnacle. Engellte’s 

argument ignorcs the fiicl that the Athle-‘l’cch litigation had caused h e  interests of Montage's 

new owner (i.e., Pinnacle) and its former shareholders (i,c,, himsclf) to diverge. Indeed, his 

argiriiient appears a11 the niorc disingenuous becausc tlic Montage stock purchase agreeiiiciit 

itself rccognizcd and provided Ibr the possibility of a divergence ol‘intercsts in thc portion of the 

agreement that perinittcd the respective parties the right to seck indemnilication from each other. 

In any event, i t  i s  clcar that the court did not misapprehend thc workings of Florida law in Ilic 

August 2, 2006 Dccision. Accordingly, the court finds that it should adhere to the lcgal 

coiiclusions set I‘orlli in that decision. 

In its opposition papers, L3row11, Rudnick argued that Engelke’s motion is improper 

because Eiigclkc did not raise a ~liird-party bcncflciary argument in  opposition to Brown, 

liudnick’s original iiiolion to dismiss. & 1)cfcndant’s Memorandum of Law, at 5 4 .  Engelke 

rcspondcd that l i s  current argument is properly diructcd to a point ol’law that tlic court 

misapprehended. & Plaintilf7s Rcply Mcnioraiidum, at 2. Thc court agrccs that Engellce’s 

reargument inotinii is p r o p  in  form. It is true that a rcarguiiiciit motion is riot intended to 

provide a party “‘aii opportunity to advance argiiriients dil’fcrciit froin those tendered on the 

original application’.” See liubinslein v Goldman, 225 AD2d 328, 328 (1”  Dept 1996), quoting 

Folev v Roche, 68 AD2d 5 5 8 ,  568 (1” 13cpt 1979). TTowever, alter reviewing tlic file, it is 
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1 .  

cvideiit that Eiigelke's original opposition prcsumed that Hrown, Rudnick liad incorrectly 

iiiterpretcd Florida law, and argued for. the application of a dillerciit standard. SCc Nolice of 

Motion, Exhibit 6, at 9-10. Becausc the court's August 2, 2006 Dccisioii essentially agrecd with 

Brown, Rudnick's iiilerpretatioii of Florida law, Engelke was correct to seek leave to reargue the 

relevant portion of that decision pursuant to CPLR 2221 , Accordingly, the court grants 

Engelkc's requcst for lemc to rcarrgue a portion ofthc August 2, 2006 Decision. Howevcr, for 

the reasoiis discussed above, the court also adheres to thc tindings of fact and conclusions of law 

set forth in that decision. 

1)ECISTON 

ACCOKDINGLY, for the foregoing reasons, it is hereby 

ORIIERED that the motion of plaintiff Ilavid H. Engclke, pursuant to CPLR 2221 

(motion scqiieiice number 002), for leave to reargue a portion of the decision that disposed of 

itiolioii seqirericc number 00 I is granled:however tlic court adhcres to the findings of h c t  aiicl the 

concliisioiis of law h a t  were set forth in that dccision . 

Dated: New York, Ne Ynrk 
February 1 ' , 2007 P 
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