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SUPREME COURT OF THE STATE OF NEW Y O R K  
COUNTY OF NEW Y O R K :  IAS PART 55  
_______II__________________________ X 

WILLIAM G U E K K E R O ,  C I T Y  PROPERTY 
MANAGEMENT & DEVELOPMENT, I N C . ,  

P l a i n t i f f s ,  
I N D E X  NO. 601648/06 

D E C I S I O N  and  ORDER 
- a g a i n s t -  

WEST 23RU STREET REALTY, LLC, A 
WEST 36T” STREET REALTY, LLC, a n d  
MACPIN REALTY, C O K P . ,  

Defendants  
. . . . . . . . . . . . . . . . . . . . . . . .  --__I_ 

JANE S. SOLOMON, J .  

I n  t h i s  b r e a c h  of  c o n t r a c t , a c  d e f e n d a n t s  West 2 3  
‘YPh 

r d  

- -  
S t r e e t  R e a l t y ,  LLC (“West 23”-’ LLC”), West 36th S t r e e t  Keal t -y ,  LLC 

(“West 36‘-” LLC”) , and  Macpin Real- ty ,  Corp. (“Macpin”)  move t o  

d i s m i s s  t h e  Amended Complaint..  For Lhe r e a s o n s  d e s c r i b e d  h e r e i n ,  

t h e  m o t i o n  i s  g r a n t e d .  

Defendan t s  e a c h  own a parcel of  d e v e l o p e d  commerc ia l  

r e a l  e s t a t e .  T h e i r  s h a r e h o l d e r s  a r e  r e s i d e n t s  of  t h e  R e p u b l i c  of 

S o u t h  A f r i c a .  P l - a i n t i f f s  arc C i t y  P r o p e r t y  Management & 

Development ,  I n c .  ( “ C i t y  Mariagemerit”) , a r e a l  e s t a t e  management 

company, a n d  W i l l i a m  G u e r r e r o  (“Gi ie r re ro”)  , i t s  s o l e  s h a r e h o l d e r .  

On or abou t  November 1, 1 9 9 2 ,  C i t y  Management e n t e r e d  

i n t o  a w r i t - t e n  c o n t r a c t  w i t h  t h e  s h a r e h o l d e r s  i n d i v i d u a l l y  t o  b e  

t h e  rnanaqing a g e n t  of  t h e i r  Manhat tan p r 0 p e r t i . e ~  located at. 1 0 0  

West 23“j St ree t  (“West 23“’ S t r e e t  P r e m i s e s ” )  arid 1.28 West 36”” 
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Street ("West 36L"  Street Premises"), and entered into a separate 

contract with defendant Macpin, already in existence, to be the 

managing agent of its Queens property located at 94-26 Roosevelt 

Avenue ("Macpin Premises"). In 1995, ownership of the West 23"' 

Street Premises and t.he West 36t" Street Premises was transferred 

by the individuals to the defendants West 23"I' LLC and West 36"'' 

LLC, respectively, and by agreements dated on or about November 1, 

1995, each of them entered into new written management agreements 

with City Management. 

'The texts of t h c  1992 and 1995 agreements (collectively, 

the "Agreements") are identical, except as to the parties and 

premises. Each provides that City Management will appoint William 

Guerrero as the individual manager for the relevant property. Each 

Agreement contains the following provisi.on: 

5. Term of Aqreement: 
This Agreement shall commence on the [ - day of 

]land end on the last day of the month twelve 
(12) calendar months thereafter. This Agreement, if 
not previously renewed in writing for an additional 
fixed period, may be cancelled effective at the end of 
the term by either party giving written notice not less 
than sixty (60) days  prior to the expiration of the 
term.  If not s o  cancelled, thc term shall be extended 
for an additional twelve (12) c d l e n d a r  months subject 
Lo cancellation in accordance with the provisions 
outlined above. 

- - 

Paragraph 5 in the Macpin Premises agreement states that. the 

commencement month is "November 1992." The month is not set f0rt.h 

' They differ only in respect of this space. 
2 
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i n  t h e  1995 a g r e e m e n t s .  N o  p a r t y  c o n t e s t s  t h a t  t h e  t e r m  i n  t h e  

1995 c o n t r a c t s  was to commence on November 1, 1.99.5, t h e  d a r e  of  t he  

document ,  j u s t  a s  t h e  t e r m  of t h e  1 9 9 2  agreement  s t a r t s  on t h e  

f i r s t  day  o f  t h e  month t h e y  were made. A s  i n d i c a t e d  below,  t h e  

d i s a g r e e m e n t  i s  o v e r  t h e  r enewa l  t e r m .  

P l a i n t i f f s  a l l e g e  t h a t  t h e y  had a c o r d i a l  r e l a t i o n s h i p  

w i t h  t h e  S o u t h  A f r i c a n  s h a r e h o l d e r s  u n t i l  Oc tobe r  2003, when 

G u e r r e r o  q u e s t - i o n e d  c e r t a i n  of  t h e i r  a c t i v i t i e s  u n r e l a t e d  t o  t h e  

b u i l d i n g s  and  r e f u s e d  t o  c o n f i r m  t o  Sou th  A f r i c a n  a u t h o r i t i e s  f a c t s  

r e l a t e d  t o  t h e i r  t a x  amnes ty  a p p l i c a t i o n .  P l a i n t i f f s  f u r t h e r  

a l l e g e  t h e  s h a r e h o l d e r s  e a r l i e r  had  made G u e r r e r o  a n  o f f e r  t o  g i v e  

h im a f a v o r a b l e  l e a s e  f o r  ari o f f i c e  i n  t h e  West 23"' S t r e e t  

Premises,  a n d  a l s o  had a s k e d  him t o  l o c a t e  a d d i t i o n a l  p r o p e r t i e s  

f o r  them t o  a c q u i r e .  F i n a l l y ,  P l a i n t i f f s  a l l e g e  t h a t  b e c a u s e  he 

q u e s t i o n e d  t h e i r  a c t i v i t i e s ,  on F e b r u a r y  1 2 ,  2 0 0 4 ,  one of t h e  

s h a r e h o l d e r s  o r a l l y  in fo rmed  G u e r r e r o  t h a t  C i t y  Management would be 

t e r m i n a t e d  a s  managing a g e n t .  On March 1 5 ,  2 0 0 4 ,  a new a g e n t  was 

a p p o i n t e d .  

Based on t h e  f o r e g o i n g ,  P 1 " a i n t i f f s  b r o u g h t  t h i s  a c t - i o n  

f o r  b r e a c h  of  c o n t r a c t  damages and  for e q u i t a b l e  e s t o p p e l  on t -he  

g round  t h a t  tlhe a g r e e m e n t s  n e v e r  were t e r m i n a t e d  i n  w r i t i n g .  

P l a i n t i f f s  a l s o  seek $ 5 0  m i l l i o n  i n  p u n i t - i v c  damages.  Defendan t s  

move t.o d i s m i s s  all. c l a i m s  on t-he q rounds  t - h a t  t h e  Amended 
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Complaint fails to state a cause of action; the alleged breach of 

contract claim is not permitted as a matter of law; and any cause 

of action brought by the corporate plaintiff City Management cannot 

also be brought by i.ts shareholder. In particular, they claim the 

1992 agreements ended on October 33.’ 1994, and the 1995 agreements 

ended on Oct-ober 31, 1997, and that Plaintiffs’ later engagement 

was at will. 

City Management‘s Breach of Contract Claims 

Defendants‘ argument that thc Agreements all. expired 

bcfore 2004 and that the parties’ subsequent arranqement was oral 

and at will is correct. See Vermont ‘Tcddv Bear Co. v. Madison 

Realtv Co., 1 N.Y.3d 470 (2004); 150 Broadwav v. Bodner, 14 A.D.3d 

1 (lst Dep’t 2004); Lobosco v. N.Y. Tel. Co., 96 N.Y.2d 183 (1989). 

Paragraph 5 oi each of the agreements f i r s t  sets forth 

an initial term of twelve calendar months, which if not renewed for 

\\an additional fixed period” or cancelled effective at the end of 

the term by a minimum of sixty d a y s  written notice, will be renewed 

f o r  an additional twelve month term. The last sentence of 

Paragraph 5, on which Plaintiffs rely for t - h e i r .  argument that 

absent. ;3. writing the Agreements automatically renew at yearly 

intervals, does not support. their claim. That sentence provj des 

only for \\an additional” twelve month term. Once this one year 

term ended, the extraneous clause \\subject to cancellation in 

4 

[* 5 ]



accordance with the provisions outl.ined above” does not constitute 

a basis to claim further yearly renewals under the written 

agreement. 

In support of their interpretation, Defendants argue 

that the 1995 agreements were executed in order to continue 

Plaintiffs’ retention in writing upon the expiration of the 1992 

agreements. This is unpersuasive because the 1995 agreements 

covered only the properties where ownership changed that year. 

However, the automatic renewal in perpetuity argued by 

Plaintiffs is o u t s i d e  the specific language of the Agreement-s and 

is not in accordance with New York l a w .  See Protection Indus. 

Corp. v. DDB Needham Worldwide, Inc., 306 A.D.2d 175 (It Dep’t 

2003). Given that their: r e l a t i , o n s h i p  was at will, Defendants were 

free to terminate the Agreements at any time, with or without 

cause, without: notice and without liability. See Insle v. Glamore 

Motor Sales, 73 N.Y.2d 183 (1989). Accordingly, Defendants’ 

February 12, 2004 t-ermination notice to Guerrero was proper and 

their motion seeking dismissal of the First, Second and Third 

Causes of Action is granted. 

Because this Court has found that the breach of contract 

claims do riot survive, there i:; no need to address Defendants’ 

5 
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additional contention that the pleadings are fatally defective 

because they fail t o  set forth a specific amount of damages. 

Guerrero's B r e a c h  of C o n t r a c t  Claim 

The Fourth Cause of Action f o r  breach of contract 

brought by Guerrero must be dismissed as a matter of law, because 

as a shareholder he has no individual cause of action for an 

alleged wrong against a corporation. See Abrams v. Donati, 66 

N.Y.2d 951 (1985). 'That the Agreements provide that C i t y  

Management will appoint Guerrero as manager does not make him a 

third party beneficiary of City Management's contracts with 

Defendants. 

E q u i t a b l e  Estoppel 

The Fifth Cause of Action alleging equitable estoppel- is 

dismissed because it is duplicative of the first three Causes of 

Action. P l a i n t i f f s '  mere expectation that they would continue to 

manage Defendants' properties does not constitute a viable separate 

claim. See Atkins & O'Brien v. I S S  Int'l Service Svstem, Inc., 252 

A.D.2d 446 (1" Dep't 1998). 

Punitive Damages 

In any  event, Plaintiffs' claim f o r  $50 million in 

punitive damages is dismissed because punitive damages are not 

recoverable in ordinary breach of contract disputes. Such damages 

are not to remedy p r i v a t - e  wrongs  but to vindicate public rights. 

6 
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See Mulder v. Donaldson, Lufkin & Jenrette, 208 AD2d 301 Dep‘t 

1995). Plaintif-fs are correct that “where the breach of contract 

. . .  involves a fraud evincing a ‘ h i g h  degree of moral turpitude,‘ 

and demonstrating ‘ s u c h  wanton dishonesty as to imply a criminal 

indifference to civil obligations,’ punitive damages a r e  

recoverable if the conduct was ‘aimed at the public generally.‘” 

x, q u o t i n g  Walker v. Sheldon, 10 N.Y.2d 403., 404-05 (1961). 

The Amended Complaint alleges t h a t  Defendants terminated 

the Agreements in order to conduct “their business without having 

the legality of their business dealings questioned . . .  and [their 

termination] was the product of a deliberate plan to enable the 

defendants to engage in acts which were improper a n d  unlawful to 

t h e  injury of the public,” (Amended Complaint, ¶ 66). However, 

t h i s  is a dispute between private parties. Because compensatory 

damages are adequate to make C i t y  Management whole, even had the 

claims survived this motion, punitive damages could not be sought. 

Accordingly, it hereby  is 

ORDERED that Defendants’ motion to dismiss the complaint 

is granted, and the Clerk is directed tn enter judgment accordingly 

with costs and disbursements as taxed. 

Dated: Janua 

7 

[* 8 ]


