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SUPREME COURT OF THE STATE OF NECV 

The following papers, numbered 1 to were read on this motion t d f o r  

YORK - NEW YO K COUNTY 

Replying Affidavits _ _  ______I_-_- 

Cross-Motion: 1 Yes 11 No 
Y I  .., +,/ 

, .  

* P’- Upon the foregoing papers,  it is ordered that this motion 

This motion is dccidcd in accordance with the accornpanylng Memorandum Decision. It is 
hereby 

summary judgment dismissing that portion of plainti€f Peter Tighc’s blaintiff) complai~lt 
asserting a violation of Labor Law 5 240 (1) is denied; and it is further 

coiiz~no~i law negligcnce aiid a violation of Labor Law 5 200 is granted, and thcse porlions of the 
complaint are dismissed as to h i s  defendant; and it is furthcr 

ORDERED that the part of dcfcndant DBAB Wall Street, LLC (DBABj’s motion for 

ORDERED that the part of defendant DBAB’s motion for suimzary judgment asserting 

ORDERED that the part of defendants Hcnegan Construction Company, Inc., incorrectly 
s/h/a Henncgan Constructioll Company, Inc.’s (Heneganj motion for suninzary judgment 
disn~issing that portion o€plaintifi’s complaint asserting coimnon-law negligewe and violations 
of Labor Law 200, 240 (1)  arid 241 (6) predicated on a violation of Lnduslrial Codc 12 
NYCRR 23-1.7 (c) (2) is cleilied; and it is hurthcr 

Dated: J - 
J. S .  C. 

Check one: ‘r ! F l N A L B B  - 

1 DO NOT POST 
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PI aiiit i ff, 

against- 
I 

HENNEGAN CONSTRUCTlON CO., INC., 
DBAB WALL, STREET, LLC, CARPETCYCbE, -LLC 
and LTBERTY CONTRACTING COmut,~ 11 

7 2 2007 

‘1 .. d b  )‘(jslc 
jlj:;t$ss 

Defendants. 

MEMORANDUM DECISION 

This is an action to recover damages for pcrsonal injurics sustained by a journeyman 

electrician when he slippcd on debris at a construction site located at 60 Wall Street in 

M anli attan. 

Defendants Henegan Construction Co., Inc., incorrectly s/h/a Hennegan Construction Co., 

Inc. (Hcnegan) and DBAB Wall Strect, LLC (DBAB) inovc, pursuant to CPLR 3212, for 

summary judgiicnt dismissing plaintiffs complaint a id  the cross claim asserted against them, 

and summary judgnieiit on their cross claims for common-law and contractual indernnification, 

including attor-ney’s fecs, as against co-defendant Libcrty Contracting COT. (Liberty). Liberty 

cross-moves, pursuant to CPLR 321 2, for summary judgment dismissing plaiiitiffs complaint 

preniiscd upon violations of Labor Law $8 240 ( l ) ,  241 (6) and 200 and common-law 

negligence, and dismissing Hcnegan and D.BAB’s cross clairns for common-law and contractual 

indemnification and brcach of contract for Ihc alleged failure to procurc insurance. All actions 

against dcfendant Carpet Cycle, LLC have becn djscontinucd by stipulation. 
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BACKGROUND 

On April 16, 2003, the date of plaintiffs alleged accident, defendant DBAB was the 

owner of the building located at 60 Wall Street, New York, New York where plaiiitifi’s accident 

took place. At the tiinc, portions of the premises were in tlic process of being demolished and 

renovated pursuant to an agrecnient betwcen Deutschc Bank AG (Deutsche Bank), contract 

vendee of the building, and Henegan, the construction manager on the project. Henegan hired 

subcontractor Liberty, pursuant to a contract, to perforni demolition on the 37“’ floor, thc location 

of ph i  n t ifjy s a1 I egcd acci dent . 

As par-1 of the contract between Deutsche Bank and Hencgan, Hcnegan agrced to “be 

solely responsible for, and have control over, all construction means, methods, techniques, 

sequences and proccdurcs and for all coordination of all poitions or  the Work for which 

Construction Manager is responsiblc under the Contracl Documents” (Affirmation in Opposition, 

Exhibit B, at 9)- In addition, Henegan abTeed to “take all reasonable and necessary precautions 

for the safcty of its cmployccs and all other persons in or about the Site or at any othcr locations 

where the Work is being perfonlied,” and such precautions werc to include posting warning 

signs, coiiducting inspections and making sure that all federal, statc arid municipal health laws 

and regulations were complied with (& at 16). Further, Henegaii agreed to keep thc sitc and 

surrounding areas free from thc accumulation of debris and other waste niaterial caused in 

conricction with its work on Ihc project. 

Doniinick Bullaro (Bullaro) was deposed 011 behalf of Liberty. Bullaro testificd that the 

deiiiolition of thc premiscs included removal o r  acoustic ceiling niaterials and sheclrock. In 
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addition, Liberty was also responsible for carting away the debris at the construction site. 

Bullaro also testiliicd that the dcniolition and debris removal took place simultaneously, and that 

Liberty did not have any problems with their debris removal process. Angelo Puleri (Puleri), 

Liberly’s lorcman on the project, testified that Libcrty would remove debiis in mini-carts and 

transport it via frcight elevator to the basement level of the preiiiiscs and tlieri into the back ol’a 

garbagc truck. 

Joseph Livecchi Livecchi), Henegan’s projcct director, testified that, due to logistical 

problems, there wcre tin ES when containers hull of debris could not be taken down the freight 

elevators. If the containers could not he removed, then they could not be properly emptied and 

refilled with debris. Livecchi also stated that there was nothing in the agreement betwceri 

Heiiegan and Liberty to the effect that Liberty was to specifically clcar arcas of tlic floor for the 

e1ectrici:ins who would be working on a particular floor. Livecchi also testified that Liberty’s 

work was performed to Henegan’s satisfdoii, that tlierc were no coinplaints regarding Liberty’s 

work on thc project, and that Liberty was paid in lull for its work. 

PlaiiitiKPPeter Tiglic testified that he was employed by P.E. Stoiie (Stonc) as ai1 A- 

jouiiieynian electrician on the date of his alleged accident. Hcnegm hired Stone as ;t 

subcontractor to perform electrical work, including providing arid maintaining the temporary 

lighting iiecessary during the demolition proccss when the powcr was shut off. Plaintiff stated 

that at the time of his accident, he was stringing temporary lights to make sure the area was well 

lit. 

Plaintiff further testified that, at approxinlatcly 6:OO P.M., plaintiff brought some 

temporary lighting up to the 37‘” floor and iioticcd about 10 laborcrs picking up debris creatcd by 
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the demolition of tlie ceiling and walls, and carting it to the elcvator for rcmoval. Plaintiff staled 

that the entire 37“’ floor was covered with debris at that time, because the demolition company 

ripped down the ccilings and walls during the day and then removed tlie debris at night. 

After leaving the 37‘” floor for a fcw hours, plaintiff then rctunied to the 37‘h floor to 

continue stringing temporary lights. Plaintilf tcstified that he found thc laborers still pcrfonning 

debris reilloval. Just prior to plaintiffs accidcnt, plaintiff was eiigagcd in searching [or a power 

source for the temporaiy lighting lie was setting up in the elevator rooin. The 110-volt power 

source could only be found in the junction boxes located in the floor. The junclion box that 

plaintifCiiccded to opcii was covercd by a two-foot by two-foot metal tile securcd by four screws. 

As the entire tile floor was covercd with debris, plaintiff asserted that he had to “move stuff out 

of the way so I could actually find the tile because everything was covered with thc garbage” 

(Notice of Motion, Exhibit E, at 48-50). Plaintiff stated that lie had only clcared thc two-foot by 

two-foot aixa around the tile in order to access it, and that lie did not clear the area where his feet 

were standing before attcnipting to lift it. 

After plaintiff had rcmoved thc four screws, and as he was picking up tlie tile, thc 

sheetrock dcbris that plaintiff was standing on, and which was located on top of other garbagc 

created from the deniolition proccss, slipped out from underneath liim and caused hini to [all 

backwards aiid land on his tailbone. Plaintiff testified that lie had not obscrved the two-foot 

square piece of sheetrock debris that he had slipped on before his alleged accident. To that 

cffect, plaintiff stated that “lhere was garbage all over the place and J was sort of standing 011 it” 

(1 id. at 54). 

DISCUSSION 
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“Wherc a defendant is the proponcnt of a motion for surnniary judgment, it has thc 

burden of establishing that there are 110 material issues offact in dispute and thus that it is 

entitled to judgment as a matter of law” (Flores v City of New York, 29 AD3d 356, 358 [ lgt Dept 

20061; Winemid v New York University Medical Center, 64 NY2d 851, 853 [1985]). The 

burden then shifts to the motion’s opponent to “present evidentiary facts in admissible form 

sul’ficient to raise a genuine, triable issue of fict” (Mazurek v Metramlitan Muscum or  Art, 27 

AD3d 227, 228 [ lS t  Dept 20061; see also Zuckei-man v Cilv of New York, 49 NY2d 557, 562 

[ 19801). If lhcre is any doubt as to thc existence of a triable f x t ,  the motion for summary 

judgment must be dcnied (Rotuba Extruders v Cmpos, 46 NY2d 223, 23 1 [ 19781; Grossman v 

Amalgamated HousinE Cow., Tnc., 298 AD2d 224,226 [ I  h‘ Dcpt 20021). 

COMMON-LAW NEGLIGENCE AND LABOR LAW 5 200 CLAIMS 

Labor Law $ 200 is a ‘“codification of the common-law duty imposed upon an owner or 

general contractor to provide construction site workers with a safe place to work’ [citation 

onijtted]” (Crux v Toscano, 269 AD2d 122, 122 [ I ”  Dept 20001; see also Russin v Louis N. 

Picciano & Son, 54 NY2d 31 1, 317 [1981]). Labor Law 0 200 (1) states, in pertinent part, as 

fOl l0  W S : 

“1. A11 places lo which this chapter applies shall be so constructed, equipped, 
arranged, opcrated and conducted as to provide reasonablc and adequatc 
protcction to thc livcs, health and safety of all persons employed therein or 
lawfully frequcnting such places. All machinery, equipment, and devices in such 
placcs shall be so placed, operated, guarded, and lighted as to provide reasonablc 
arid adcquate protection to all such pcrsons.” 

Although the parties in this case discuss at great length the issue of supervision, or lack 

thereof, on the part of defendants, that standard applies in Labor Law 5 200 cases which involve 
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injurics resulting from the means and methods of the work. However, in this case, plaintifrs 

injuries arose froiii an unsafe condition present at the coiistruction site. In such a case, the 

proponent of a Labor Law 6 200 claim must demonstrate that ihe defendant created or had actual 

or constructive noticc of thc allegedly unsafe condition that causcd the accident (Murphy v 

Cnlunibia University, 4 AD3d 200, 202 [ 1” Dept 20041). 

As there is no evidence in the record to indicate that building owner DBAB crcated or 

had actual or constructive noticc of the unsafe condition that caused plaintiffs accident in this 

case, DBAB is cntitlcd to summary judgment dismissing plaintiffs common-law negligence and 

Labor Law (j 200 claims. 

However, Henegan is not entitled to surnniary judgment dismissing plainliff s corninon- 

law ncgligc~ice and Labor Law $ 200 claims, as Henegan may have had actual notice of the 

uiisafe condition which caused plaintiff‘s accident. Heiicgan was responsible, pursuant to its 

contract with Deutschc Bank, Por keeping the site and surrounding areas free from lhe 

accumulation of debris and other waste materials, as well as taking necessary precautions for the 

safely of its employees and all othcr persons at the site. In addition, Hcnegan had conlrol ovcr 

the work pcrfomied by Liberty, the subcontractor hired by Henegan to be rcsponsible for 

reinoviiig debris at the construclion sitc. 

In addition, Henegan niay have had construclivc notice of the unsafe condition. “‘To 

constjtute conslructive noticc, a defect must be visiblc and apparent and it must exist for a 

sufficicnt lcngth of time prior io the accident to peniiit defendant’s eniployecs lo discover and 

remedy it”  (Gordon v American Museuin of Natural Historv, 67 NY2d $36, 837 [ 19x61). 

Henegaii’s project director testified that containers werc sometimes not properly 
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removed. hi addition, plaintiff had noticed that the entire 37'" floor was covercd with debris, and 

that garbage was all over the place, because the ceilings were ripped down during thc day, and 

thcn thc debris was removed at night. In fict, plaintifi'stated that he had to move debris out of 

the way just to find the tilc that he iiceded to access in order to get to the juiiction box. T~IUS, the 

unsafc condition was visible and apparent and may have existed for a sulficient length of time lor 

Flcnegan to have discovered the unsafe condition and have the dcbris propcrly removed. 

Libcrty is also not entitled to summary judbmcnt disniissing plaintiffs common-law 

ncgligence and Labor Law 5 200 claims. As Liberty was responsible for the demolition of the 

premises, which included removal oi' acoustic cciling matcrials and sheetrock, Liberty imay havc 

had a hand in creating thc unsafe condition that caused plaintiffs injury. hi addition, as Libcrly 

was also resporisible for the rcinoval of the debris it  created, Libcrty may have had actual notice 

of the unsafc condition, as wcll. 

Dcrendarits argue that, due to the open and obvious nature of thc unsafe condition, the 

duty to provide a safe place to work does not apply in this case. However, liability under Labor 

Law 5 200 is riot negated by plaintiffs awareness that debris was prcsent at the location oPhis 

accidcnt, or by thc open and obvious iiature of thc unsafe condition, as these factors mcrely go to 

plaintifys comparative negligence (DeJesus v F.J. Scia~ne Coiistruction Commiiv, IIIC., 20 AD3d 

354, 354 11 '' Dcpt2005][although raised metal door frame on which plaintiff tripped was opcn, 

obvious and readily observable, this fact only eliminated the defendant contractor's duty to warn 

of the ham-dous condition and did not negate the broader duty to iiiaintain the workplace in a 

safc condilion]; Maza v University Avenue Developmcnt Corporation, 13 AD3d 65, 65 [ 1" Dept 

2004][wherc laborer sustaincd injuries when lie trippcd over debris and snow and ice in a 
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courtyard at a construction sitc, liability under section 200 was not negatcd by plaintiffs 

awarciiess lhat workers wcre throwing debris in the courtyard, or by the open and obvious nature 

of the dangcr; rather, those factors went to plaintiff‘s comparative negligence]). 

LABORLAW tj 241 (6) 

Labor Law 5 241 (6) providcs, in pertinent part, as follows: 

“All contractors and owners and thcir agents ._. when constructing 
or dcniolishing buildings or doing any excavating in conncctioii 
tlierewith, shall coniply with the following requirements: 

* * *  
(6) All areas in which construction, excavation or demolition 

work is being performed shall be so constructed, shored, 
equippcd ... as to provide reasonablc and adequate 
protcction and safcty to the persons employcd thcreiii or 
lawfully frequcntiiig such places. ’’ 

Labor 1,aw f~ 241 (6) imposes a nondelegable duty on owners, contractors and thcir agents 

to providc reasonablc and adequate protection and safety to pcrsons employed in construction, 

excavation and delilolition work (E Ross v Curtis-Palmer Hvdro-Electiic Co., 81 NY2d 494, 

501 -502 [ 19931). 

However, Labor Law (i 241 (6) is not sell-executing, and in order to show a violation of 

this statute, and withstand a defendaiil’s motion for summary judgment, it must he shown that the 

defendant violated a specific, applicable, implcinenting regulation, rather than a provision 

containing only gcrieralized requirements for worker safcty (id. at 501 -502). However, even if 

the allegcd breach is of a specific Tndustrial Code rule, that rulc must be applicable to tlic facts o r  

the case (Thompson v Ludovico, 246 AD2d 642, 644 [2d Dept 19981). 

If a violation of thc statute is provcn, the owner or gciieral contractor is vicariously liable 
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without regard to his or her fault (Rizzuto v L.A. Wenger Contractiiig Co., Inc., 91 NY2d 343, 

350 [1998]; Zimmer v ChemunP County Performinq Arts, Inc., 65 NY2d 513, 521-522 [1985]). 

“Section 24 1 (6) imposes a tiondelegablc duty upon owners and general contractors, rcgardless o l  

the level of control or supervision” (Piccolo v St. John’s Home for the Aginq, 11 AD3d 884, 886 

[4“’ Dept 20043). 

Although DBAB is found to be without negligence, as owncr, it is still subject to 

vicarious liability under the statute. With rcspect to Henegan, as construction manager, Henegan 

rnay or iiiay not bc liablc undcr the statute (s Walls v Turner Construction Companv, 4 NY3d 

861, 864 [2005][a construction manager, though generally not liable under thc statutc, rnay bc 

vicariously liable as an agent of the property owncr for injuries sustained under thc statutc where 

he had the ability to control the activity that brought about thc injury]; Millard v Hueber-Breuer 

Construction Companv, Tiic., 4 AD3d 817, 8 17 [4‘h 2004][defeiidant construction manager’s 

cross motion for sununary judgment dismissing plaintifi’s Labor Law 0 241 (6) claim properly 

granted wherc defendant established that it was not authorized to supcwise or control the injury- 

producing work, and plaintif€ hilcd to raise a triable issue of k t  concerning defcndant’s alleged 

liability as an agent of the owner]; Kenny v George A. Fuller Companv, 87 AD2d 1 S3, 188 [2d 

Dept l!J82]). 

IIowcver, as Heiiegan has failed to address the issue ofwhether or not it was a statutory 

agciit i n  its motion, it has not met its prima facie burden, and thus, it is not entitled to summary 

judgniciit dismissing plaintiffs Labor Law Q 241 (6) claim on this issue. The court may not 

search the rccvrd arid grant sumrnaryjudgnent on an issue not raised by the motion (Baseball 

Oflice or  the Conimissioner v Marsh & McLennan. Inc., 295 AD2d 73, 82 [ 1” Dept ZOOZ]). 
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However, Libcrty is not to be considered a statutory agent oiHenegan and DBAB, and 

thus, Liberty is not liablc for plaiiitiff‘s injuries under thc statute. “Only upon obtaining the 

authority to supervisc aiid control does the third party [all with the class of those having 

nondclegable liability as an ‘agent’ under sections 240 and 241” (Russin v Louis N. Picciaiio & 

Son, 54 NY2d 3 11, 3 18 [ 19811; set Morales v Spiing Scaffoldiw Inc., 24 AD3d 4 2 , 4 6 4 7  [ 1” 

Dept 20051; Smith v McClier Corporation, 22 AD3d 369, 369-370 [ l ”  Dept 2005][Labor Law 5 

241 (1) claim dismissed as against defciidant subcontractor, because defendant was not owner or 

general contractor, and did iiot have authority lo supervise and control injury-producing work]; 

Born v A.M. Rizzo Electrical Contractors, Iiic., 19 AD3d 348,348 [2d Dcpt 2005][since 

dcfeiidarit electrical subcontractor did not excrcisc requisite supervisory control over plaintiffs 

work, subconlractor was not deemed an agent of thc owner or general contraclor for the purposes 

of Labor Law 5 241 (6)]). 

Here, no cvidciice was presented that Libcrty had the authority to supervise and control 

plaintiffs work. In fact, Liberty had only the authority to control its own activities at the work 

site, and it had no responsibility for any safety at the work site other than its own. Liberty was 

siiiiply hired as a subcontractor responsible [or the demolition of the premises and for removing 

the debris crcated by that demolition. 

Initially, it should be noted that, although plaintiff asserts violations of Industrial Code 12 

NYCRR 23-1.1 1 ,  23-1.7 (d), 23-1.7 (e) (1) and (Z), 23-1.7 (0, 23-2.1 arid 23-2.7 in his bill of 

particulars, with the exccption of 12 NYCRR 23-1.7 (e )  (2), plaintifldid not addrcss thcsc 

violations in his affimiatioii in opposition to defcndants’ sutniiiary judgneiit inotioiis. Thus, this 

court dcciiis these claiiiis as abandoned (s Genovese v Gambino, 309 AD2d 832, 833 [2d Dept 
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2003][whcre plaintiff did not oppose that branch of dcfendant’s summary motion dismissing the 

wrongi‘ul termination cause of action, his claim that hc was wrongfully terminatcd was deemed 

abandoned]). hi m y  cvent, the provisions of 12 NYCRR 23-1.11, 1.7 (d), 1.7 (e )  (1), 1.7 (0, 2.1 

and 2.7 do not need to be addressed by this court, as they either lack the requisite specificity 

required to support a claim or do not apply to the f x t s  of this case. 

Industrial Codc 12 NYCRR 23-1.7 ( e )  (2) provides: 

“Workins arcas - The parts of floors, ylat-Coi-nis arid similar areas where persons 
work or pass shall be kept free from accumulations of dirt and debris and from 
scattered tools and materials and from sharp projections insofar as may bc 
consistcnt with the work being perfonncd.” 

Industrial Code 12 NYCRR 23-1.7 (e )  (2) contains spccific directivcs that arc sufficient 

to sustain a causc of action undcr Labor Law 

249, 249 [ l ”  Dept 20051; Lopez v Citv d N e w  York Transit Authority, 21 AD3d 259,259 [ l s t  

Dept 20051). 

241 (6) (E Singh v Young Manor, 23 AD3d 

Here, i t  is undisputed that, as plaintiff atteinptcd to uncover the metal tile in order to 

access a junction box, hc was irijured when the sheetrock debris and garbage he was standing on 

caused him lo fall and injure himself. Thus, DBAB, as owner, arid Henegan, as construction 

managcr, are not entitlcd to summary judgincril dismissing plaintiffs Labor Law (j 241 (6) claim 

predicated on Industrial Code 12 NYCRR 23-1.7 ( e )  (2). 

LABOR LAW (j 240 ( 1 )  

Labor Law tj 240 (1) is refcrred to as the Scaffold Law (Ryan v Morse Dicsel. Inc., 98 

AD2cl 615, 615 [ l s t  Dept 19831). Labor Law 6 240 (1) provides, in relevalit part: 

“AI1 contractors and owners and their agents * * * in the erection, 
demolition, repairing, altering, painting, cleaning or pointing of a 
building or structure shall furnish or erccl, or cause to be furnished 
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or crected for the perfomiaiice of such labor, scaffolding, hoists, 
stays, laddcrs, slings, hangers, blocks, pulleys, braces, irons, ropes, 
and other devices which shall be so constructed, placed and 
operated as to give proper protection to a person so employed.” 

Labor Law 9 240 (1) imposes absolute liability upon an owner or gcncral contractor for 

failing to provide or erect safety dcvices necessary to give proper protection to a worker who 

sustains injuries proximately caused by that failure (Zimmer v Che1nun.c County Performing 

Arts, liic., 65 NY2d 513, 523 [1985]; Correia v Professional Data Manaccmcnt, Inc., 259 AD2d 

60, 63 [ 1 Dcpt 19991). Thc duty imposed by J,abor Law 240 (1)  is nondelegable and an owner 

or contractor who breaches that duty may be held liablc in damages regardlcss of whether they 

actually supervised or controlled the work (Ross v Curtis-Palmer Hydro-Electric Co., 81 NY2d at 

500). 

I n  order to prcvail on a section 240 (1) claim, thc plaintiff must show that the statutc was 

violated and that this violation was a proxiniate causc of the plaintiffs injurics (Fclker v 

Coniine, lnc., 90 NY2d 21 9, 224-225 [ 1997][workcr injured by fall from elcvatcd work site ims t  

geiierally provc that the absence o f sak ty  device was the proximate cause of his or hcr injurics to 

prcvail 011 scaffolding law claim]). 

Initially, it should bc noted that, although Henegaii and DBAB ruovc for summary 

judgiiieiit dismissing plaintiffs complaint as against them, they do not specifically address 

plaintiffs Labor Law 5 240 (I)  claim. As such, defendants Henegan and DBAB, as proponents 

of the motion for suinniary judgmcnt, have not met their burden of establishing that there are 110 

material issues ofi‘act in disputc on this issue, and thus, they arc not entitled to surnmary 
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judgnicnt dismissing plaintif'rs Labor Law 5 240 ( 1 )  claini as against them.' 

However, as this court has determined that Liberty did not supervisc or control plaintiff's 

work so as to be considered a statutory agent of the owner in this case, Liberty is entitled to 

sumniaryjudgmcnt dismissing plaintiff's Labor Law tj 240 (1) claim as against it (m Armentaiio 

v Broadway Mall Propcrties, Iiic., 30 AD3d 450, 451 [2d Dcpt 2006][plaintiffs fajlcd to establish 

prima facic cntitlciiicnt to suimnary judgiiicnt as thcy prcsented no evidence that dcfciidant 

subcoiitractor had any authority to supervise or control the injurcd plaintiffs work]; Jones v 

Wcst 56"' Strcct Associates, 33 AD3d 551, 551 [l" Dcpt 2006lj. Moreover, plaintiff has not 

raised an issue of fact which would preclude the grant of summary judgment to Liberty. 

COMMON-LAW AND CONTRACTUAL INDEMNIFICATION 

"To cstablisli a claim lor commoii-law indemni tication, 'the one seeking indcmnity must 

provc not only that it was not guilty of any negligence beyond the statutory liability but must also 

provc that the proposed iiideiiiiiitor was guilty of sonic negligence that contributed to the 

causation of the accident"' (Perri v Gilbert Johnson Enterpriscs, Ltd., 14 AD3d 681,684-685 [2d 

Dept 20051, quoting Correia v Professional Data Management, Tnc., 259 AD2d at 65; Priestlv v 

Montefiore Medical Cenler/Einstein Medical Center, 10 AD3d 493,495 [ 1" Dept 20041). 

Heiiegan and DBAB arc not entitled to common-law indcrnnity from Liberty in this case, 

because, although Heiiegan and DBAB have allcgcd that plaintiffs injuries did not arise as a 

rcsult oP tlicir negligence, they havc not cstablishcd that plaintiffs injuries arose as a result oi' 

It should be noted that, when this case goes to trial, plaintiffs section 240 (1 j claim will 
likely be dismissed as to DBAB and Heiiegan as recovcry under the statute is unavailable in the 
iiistaiit case, because plaintiffs alleged injury resultcd from his slip and fill on debris which 
covered the floor, and not as a result of an clevation-related hazard (Rocovjch v Consolidated 
Edison Company, 7s NY2d 509, 5 15 [ 19911 j. 

I 
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Liberty’s negligence and that its Iicgligence contributed to the causation of plaintiffs alleged 

accident. In fact, Livecchi, Hcncgan’s project director, testificd that Liberty’s work was 

pcrfornied to Heiiegan’s satisfaction, that there were no complaints regarding Liberty’s work on 

the projcct, and that Liberty was paid in full for its work for Hcncgan. As such, Liberty is 

entitled to sunmiary judgment on its cross motion dismissing DBAB and Henegan’s cross claim 

against Liberty for co~iimon-law indenini ty. 

Henegan and DBAB also assert that Liberty is obligated to them for contractual 

indeiniiification and attorney’s fces, pursuant to the subcontractor’s indemnity agreement 

between Ilcncgan and Liberty. Initially, there is no language in thc indemnity provision that 

requircs Liberty to contractually indemnify DBAB or pay DBAB attorncy’s fees, as owner of the 

prcmises at issue, in thc event of injuries arising out of the perforrnancc of Libei-ty’s work. Thus, 

DBAB is not entitlcd to contractual indcmnificatioii as against Liberty. As such, Liberty is 

cntitled to sumnary judgnient on its cross claim dismissing DBhB’s cross claim against it for 

contractual indemnification and attorney’s fees. 

As to Henegan, the written purchase order for Liberty’s demolition services was signed 

and dated by Heliegall and Liberty sevcral weeks alter plaintiff‘s allegcd accident. Henegaii 

signed thc purchase order on April 28,2003, and Liberty signcd it on May 1, 2003 (Notice of 

Cross Motion, Exhibit D). hi addition, a separatc subcontractor indemnity agreement (indemnity 

agreement) was signed by Liberty and dated May 29, 2003 (&). The indemnity agreement 

states, in pertinent part: 

“To the fdlcst extent permittcd by law, Subcontractor shall indemnify and hold 
liarillless Contractor and its directors, officers, employecs, agents, and 
representativcs from and against all claims, damages, losses and expenses, 
including, but not liniitcd to attonicy’s fees, arising out of or resulting from the 
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performance of Subcontractor’s Work _.. 

( a j .  It should also be notcd that Liberty obtained a general liability insurance policy which 

contained an additional insured endorsement for Henegan and DEAB, as well as an excess 

umbrella policy (Notice of Cross Motion, Exhibit G and H). 

Catherinc Zieglcr (Zieglerj, general counsel for Hcnegan, statcd in her affidavit that shc 

was in ovcrall cliarge of drafting and negotiating the tenns and provisions of all contracts to 

which Heiicgaii is a party, including all of the subcontracts for work on construction projccts. 

Ziegler stated that Henegan uses a standardized format and language for all of its subcontractor 

agreenienls, which Henegan refcrs to as “Subcontractor Purchase Ordcrs” (Notice of‘ Motion, 

Exhibit E, Zicgler Affidavit). She also asserted that, prior to April 16,2003, Henegan and 

Liberty had a well-established and long-standing business relationship, working together on up to 

four projects a ycar. In addition, all demolition work perfomied by Liberty was done pursuant to 

the terms and conditions of the purchase orders. 

Zieglcr also noted that, even though the subcontractor purcliase order for the construction 

project in  thc instant case was not signed until April 24, 2003, the agreemcnt pertaining to this 

contracted work was entcred into prior to the date upon which Liberty first started performing 

iieniolition work at thc sile, and that it was the intention of the parties that all work performed by 

Liberty would be donc in accordance with, and pursuant to, the tcrms and conditions as oiitlincd 

in lhat purcliase order. However, Livecchi, Hcnegan’s project director, testified that lie was not 

awarc of any writing that Hencgan may have maintained lhat the purchase order and 

suhcoiitractor indcmnity agreements were meant to apply retroactively. I n  addition, Ziegler 

stated that Libcrly signed separate subcontractor indemnity agrcerncnts on a semi-annual basis, 
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though none of these semi-annual indemnity agreeiiients were produced. 

Liberty asserts that Henegan is not entitled to contractual indemnification or attorney’s 

fees from Liberty, bccausc the subcontractor~s indemnity provision between Libcrty and Hencgan 

at issuc was dated after plaiiitiff s allcged accident and is devoid of any language demonstrating 

an intention by  thc parties that it be rctroactively applied (see Tenimel v 15 15 Broadway 

Associates, J.,.P., 18 AD3d 364, 365 [ 1 ’‘ Dept 2005][no contraclual indemnificalion found where 

the indemnification provision contained in a purchase order was dated more than a month after 

plaintiffs alleged accident and devoid of any language that it was to be applied retroactively, and 

in thc abscrice of any explicit indemnification agreemcnt existing prior to the purchase order 

betwcen the parties]; Burke v Fisher Sixth Avenue Company, 287 AD2d 410,410 [ l s t  Dept 

200 1 ][no contractual indemnification where contracts incorporating attachments containing ihc 

indeiiini~y clausc werc dated and exccutcd after plaintilf s accident, and there was nothing in the 

contract to suggest that they wcre intended to have a retroactivc effect]; Beckford v Citv of New 

York, 261 AD2d 158, 158 [ 1“ Dept 1999][sumiiary judgment on contractual indemnification 

issue properly denied where contract between defendant and plaintiff‘s employer was not 

exccuted until two days after plaintifi’s accident]). 

However, “[ilndemnily contracts must be viewed with reference to the purpose of the 

entire agreement and the surrounding facts and circumstaiiccs” (Podhaskie v Seventh Chelsea 

Associatcs, 3 AD3d 361, 362 [ 1” Dept 20041). An indemnification clause in a written contract 

exccutcd after a plaintiff‘s accident may nevcrtheless be applied retroactivcly where evidence 

establishes as a iiiattel- of law that tlic agreemcnt pertainillg to the contractor’s work was nladc ‘as 

o f  [a pre-accident datc], and that tlic parties intended that it apply as of that date [internal 
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quotation niarks and citations omitted]” (d; Pena v Chateau Woodmere Corporation, 304 AD2d 

442,443 [ 1” Dept 2003][retroactive term in contract at issue was clear and unambiguous on its 

face and the obtaining of thc certificate of insurancc, which was rcquired before conimcncing 

work, was considered persuasive evidence that the contract was anticipaled]). 

Hcre, the testimony of Zicgler, in chargc of drafting and negotiating the terms and 

provisioils of all contracts to which Hcnegan is a party, is insufficicnt to raise an issue off ic t  as 

to whetlicr tlie parties intended the indemnification clause to apply on the date of plaintiffs 

alleged accident. “A party is entitled to full contractual indemnification provided that the 

‘intention to indemnify can be clearly implied from the language and purpose of tlie entire 

agreement, aid the surroundi~lg facts and circunistances”’ (Drzewinski v Atlantic Scaffold 6r. 

Ladder Coinimny, Inc., 70 NY2d 774, 777 [1987], quoting Margolin v New York Life Insurance 

Company, 32 NY2d 149, 153 [ 19731; see Torres v Morse Diescl International. Inc., 14 AD3d 

40 1, 403 [ lst Dept 20051). 

Thus, Hcnegan is also not cntitlcd to summary judgment on its cross claim against 

Liberty for contractual indemnification and attorney’s lees.2 As such, Liberty is entitled to 

summary judgment on his cross motion to dismiss Heliegall’s cross claim for contractiial 

indemnification and attorney’s fees.3 

FAILURE TO PROCURE INSURANCE 

*It should be noted that although DBAB and I-Ienegan cross-claimed for contribution and 
brcach of contract to procure insurancc, they oiily addressed common-law and contractual 
indeinnification arid attorney’s fees in their suiiimary judgment motion. 

’It should also bc noted that although Liberty cross-claimed for contribution, it did not 
addrcss this claim in its summary judgment motion. 
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Although addressed by Liberty in its cross motion, Henegan and DBAB do not address 

the issue of whethcr Libetiy breachcd its contract with Henegan and DBAB by failing to procurc 

insurance. Thus, this court deeins this claiin to be abandoiicd by Heiiegaii and DBAB (B 

Geiiovese v Garnbino, 309 AD2d at 833). 

In any evcnt, evidence in thc record establishes that Liberty did, in fact, obtain a general 

liability insurance policy which contained an additional insured endorscrneiit for Hencgaii and 

DBAB, as well as an excess umbrella policy, No cause of action lies for breach o l  an obligation 

to procure insurance when thc record establishes that an iilsurancc policy with the proper blanket 

eiidorsenicnts was, in fact, procured (s Perez v Morse Diesel hitcrnational, Inc., 10 AD3d 497, 

498 [ 1 ’‘ Dept 20041). 

CONCLUSION AND ORDER 

For the forcgoing reasons, it is hcreby 

ORDERED h a t  the part of defendant DBAB Wall Street, LLC (DBAB)’s motion for 

sumiiiary j udgmerit disniissing that portion of plaintiff Peter Tighe’s (plaintiff) complaint 

asserting a violation of Labor Law 6 240 (1) is denied; and it is furthcr 

ORDERED that the part of defendant DBAB’s motion for summary judgment asscrling 

coniiiioIi law negligence and a violation of Labor Law tj 200 is granted, and these portions of the 

complaint are dismissed as to this derendant; and it is further 

ORDERED that the part of defendants Hcnegan Construction Company, Inc., incorrectly 

s/h/a Ileniicgan Construction Company, Inc.’s (Henegan) motion for sumnlary judgment 

dismissing that portion of plaintiffs coiiiplaint asserting common-law negligence and violations 

of Labor Law $(j 200, 240 (1) arid 241 (6) predicated oii a violation of Industrial Code 12 
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NYCRR 23-1.7 (c) (2) is denied; and it is hrther 

ORDERED that the part of defendants Henegan and DBAB’s motion for sunimary 

judgncnt dismissing those portions of plaintiff‘s complaint asserting a violation of Labor Law $ 

241 (6) which is predicatcd on violations of Industrial Code 12 NYCRR 23-1 . I  1, 23-1.7 (d), 23- 

1.7 (e) ( l ) ,  23-1.7 (I), 23-2.1 and 23-2.7 is grantcd, and thesc portions of the complaint are 

disrnisscd as to these defendants; and it is further 

ORDERED that the part of defcndant Liberty Contracling Corporation’s (Liberty) cross 

inotion lor surniiiary judgment disiiiissing that portion of plaintiffs cornplaint assei-ling causes of 

action under Labor Law 6 240 (1) and Labor Law (j 241 (6) which is predicated on violations of 

Industrial Code 12 NYCRR 23-1.11, 23-1.7 (d), 23-1.7 (e) (1) and (2), 23-1.7 (0, 23-2.1 and 23- 

2.7 is granted, and thesc poitions of the complaint are dismissed as to this defendant; and it is 

furlher 

ORDERED that the part of defendant Libcrty’s cross motion for sunimary judgment 

dismissing that portion of the plaintiffs complaint asscrting common-law ncgligcnce and a 

violation of Labor Law Q 200 is denied; and it is further 

ORDERED that de1eiidaiits Henegan and DBAB’s cross claim for suniniary judgrncnt 

for cotiinioii-law and contractual indemnification, as well as an award of attonicy’s fces, as 

against co-defcndant Liberty and i n  favor of Henegan and DBAB, is denied; and ii is further 
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ORDERED that the part of co-defendant Liberty’s cross motion for summaryju, lgnent 

dismissing co-defendants’ cross claim for common-law and contractual indcrnnification, as well 

as attorney’s fees, as against Liberty and in favor of Hcnegan and DBAB, is granted; and it is 

further 

ORDERED that the remaiilder of the actio11 shall continue. 

DATED: January 4,2007 

HON. CAROL EDMEAD 
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ORDERED that the part of defendants Henegan aiid DBAB’s motion for suminary 
judgment dismissing those portions of plaintiffs complaint asserting a violation of Labor Law 9 
241 (6) which is predicated on violations of Industrial Code 12 NYCRR 23-1.1 1,23-1.7 (d), 23- 
1.7 (c) ( I ) ,  23-1.7 (0, 23-2.1 and 23-2.7 is granted, and these portions of the complaint are 
dismissed as to these defendants; and it is furthcr 

ORDERED that the part of defendant Liberty Contracting Corporation’s (Libcrty) cross 
motion for summary judgment dismissing that portioii of plaintiffs complaint asscrting caiiscs of 
action under Labor Law 15 240 (1) and Labor Law 5 241 (6) which is predicatcd on violations of 
Industrial Codc 12 NYCRR 23-1.1 1,23-1.7 (d), 23-1.7 (e) (1) and (2), 23-1.7 (f), 23-2.1 and 23- 
2.7 is granted, and these portions of the complaint are disinisscd as to this defendant; aiid it is 
furlher 

ORDERED that the part of defendant Liberty’s cross motion for sulnniaryjudgmcnt 
dismissing that portion of thc plaintifrs complaint asserting common-law negligeiicc and a 
violation ofLabor Law § 200 is dcnied; and it is further 

ORDERED that defendants Henegan and DBAB’s cross claim for summary judgment 
for common-law a id  contractual indcmnification, as wcll as an award of attorney’s fees, as 
against codefendant Liberty and in  favor of Henegan and DBAB, is denied; and i t  is Purther 

ORDERED that thc part of co-defendant Liberty’s cross motion for surmnary judgment 
dismissing co-defendants’ cross claiin for common-law and contractual indemnification, as well 
as attorney’s fecs, as against Liberty and in favor of Heiiegan and DBAB, is granted; and it is 
Pur-tli cr 

Dated 

ORDERED that action shall continu 
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