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SUPREME COURT - STATE OF NEW YORIC 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

1-1 0 I7 . ROBERT W. DOYLE 
Justice of the Supreme Court 

Plaintiff, 

- against - 

I I I1 ‘10hN BOARD OF TIHE TOWN OF 
13AF3YLON. I’HE TOWN OF BABYLON, and 
J.D. POSI1,I IC‘O, INC. and POSILLICO BROS. 
4SP1 M I -  1 C‘O.. INC.. 

: 
: 

Defendants. : 
X 

MOTION DATE 5/9/06 
Mot. Seq. # 004 - MD CASEDISP 

# 005 - MD 
# 006 - MG 

RUSKIN, MOSCOU, EVANS & 
FALTISCHEK, P. C. 
Attorneys for Plaintiff 
170 Old Country Road 
Mineola, New York 1 150 1 

MATHEWS & ‘LIATHEWS 
Attorneys for Defendant Town 
19 1 New York Avenue 
Huntington, New York 1 1743 

FARFELL FRITZ, P.C. 
Attorneys for Defendants Posillico 
1320 Reckson Plaza 
West Tower - 1:it’’ Floor 
Uniondale, New York 1 1556 

Upot- the following papers numbered I to 2 read on these motions for suininarv judgment Notice ofMotioni Order 
t o  Stion Causc and supporting papers 1 - I O ;  1 1 - 23;  24 - 27; Notice of Cross Motion and supporting papers ; Answering 
Alfidavits and supporting papers 28 - 3 I ;  32 - 33; 34 - 48 ; Replying Affidavits and supporting papers 49 - 50; 51 - 52; 53 - 54; 
OtlieI Joint Exhibits Vols. 1 - IV ; (7 mwtkm) it is, 

ORDERED that this motion by plaintiff (Mot. Seq. #004) for an order pursuant to CPLR 3212 
granting sui-imary,j udgnient in its favor and against defendants, the motion by defendants J.D. Posillico, Inc. 
and Posillico I3ros. Asphalt Co., Inc. (Mot. Seq. #005) for an order pursuant to CPLR 3212 granting 
summary.j utlynent dismissing plaintiffs causes of action set forth in its converted petition and supplemental 
L erified complaint. and the motion by defendants Town Board of the Town of Babylon and the Town of 
Babylon (Mot. Scq. #006) for an order pursuant to CPLR 3212 granting suinniary judgment dismissing the 
complaint apiiist thein. are hereby consolidated for the purposes of this determination; and it is further 

ORDERED that the inotioii by plaintiff is denied; and it is further 

ORDERED that thc motion by defendants J.D. Posillico, Inc. and Posillico Bros. Asphalt Co., Inc. 
is denied. a. moot: and i t  is hrther 
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ORDERED that thc motion by defendants Town Board of the Towii of Babylon and the Town of 
Bahyloii is granted. 

1ii this action for declaratory and injunctive relief, the plaintiff challenges as improper or illegal spot 
mning the cnac tnient orcertain amendnients to the Town of Babylon Zoning Code authorizing the operation 
of hot-mi\ aiplialt plants in designated industrial areas as a special exception. 

l’he I)laintiffis the owner of property located at 1637 Broadhollow Road in Farmingdale, New York. 
Ad.joining the plaintiff’s property to the south is an eight-acre parcel on which defendants J.D. Posillico, Inc. 
and Posillico 131-0s. Asphalt Co.. Inc. (collectively, “Posillico”) have operated an asphalt plant since the 
1 970s. Rot  i propcrties are located in the Town’s G Industrial District, in which operation of an asphalt plant 
is not perniittcd as ol‘riglit. Prior to 2001, Posillico operated the asphalt plant pursuant to a use variance, 
\\hicIi cxpi .i.d on January 24, 2001. 

In o r  ahout August 2000, the Town Board amended the Zoning Code by creating a Commercial 
O\ erlaj Di’jtl-ict, intended to encourage the development of hotels and office buildings. The asphalt plant 
is located 14 ihin the boundaries of the Commercial Overlay District. At or about the same time, the Town 
I3oard began to consider an amendment of the Zoning Code to permit asphalt plants in the G Industrial 
1)istrict as a special exception. On May 21,2001, the Town Board adopted a resolution authorizing “certain 
asphalt mal iufiicturing plants” in the G Industrial District as a special exception, providing (i) that the plant 
site contain at lcast cight acres of land, (ii) that the maximum height of its silo be 55  feet above the crown 
of any puhl c road\vay within a 200 foot radius of the site, (iii) that the site is a minimum of 1,800 feet from 
any  rcsidcn- iallj zoned property (exclusive of cemeteries and Metropolitan Transit Authority rights of way), 
1 -800 feet tYom the Town line, 1,000 feet from any State road, highway or parkway, and 1,000 feet from any 
State-dcsign;ited tidal or freshwater wetland. This action followed.’ 

By order dated September 25,2003, this Court (Catterson, J.) denied Posillico’s motion for summary 
1 udgment d:m-iiiiniiig the questions as to whether the amendment “is a detriment to abutting properties, 
uhctlier it I-wmefits the safety and welfare of the people of the respondent Town, and whether it addresses 
a growing need and comports with the comprehensive plan for the respondent Town given the newly created 
Commercial O ~ w l a y  District all remain issues to be determined by the fact linder.” 

7 he i omn subsequently retained an outside consultant, Sector Planning, Ltd. (“Sector”), to take a 
‘.Iiesli look” at the Town’s zoiiing regulations concerning asphalt plants. On June 21, 2005, based on 
Sector’s lindings and recommendations, the Town Board repealed the prior amendment and adopted a new 
amendment authoriing ‘-Mot-niix Asphalt facilities” as a special exception in all of the Town’s industrial 
districts, pro’, iding ( i )  that the site is a minimum of 2,000 feet from “sensitive institutional, residential and/or 

I hc plaintiff coiniiienced this action as a hybrid article 78 proceeding and action for declaratory 
jtidgmciit by tiling of a notice of petition and verified petition in June 2001. Bly order dated February 19, 
3002. tli 5 Court (Floyd. J . )  dismissed the article 78 claims and severed the two remaining causes of 
action  VI declaratorj rclicf. The plaintiff subsequently discontinued one of these, leaving oiily a cause 
o f  actioi 1.or.i utlgmcnt declaring that the amendment was iinlawfiil, void, and unenforceable as illegal 
y,nt /o I1 I I 19 
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public use>. . I .500 feet from residentially zoned property, and 750 feet from residential uses in a non- 
residential /oney with all such restrictions subject to a reduction of 100 feet for every 10 feet of vegetativc 
buf1i.r plankxi along the sitc boundary, (ii) that the minimum lot size is two acres, (iii) that the maximum 
height ofan! building on the site is 35 feet and the maximum height of any machinery is 55 feet, and (iv) 
the emissions slack is a minimum height of 55  feet and a maximum height equal to 2.5 times the height of 
the tallest l-iiilding within a 200-foot radius of the property line. 

1 ~ 0 1 1 0 ~  iiig the adoption of the new amendment, and by stipulation ol- the parties, the plaintiff filed 
a supplemental complaint alleging three causes of action: the first, for judgment declaring that the subject 
amendnienis constitute illegal and improper spot zoning, are contrary to the Town’s own land use plan and, 
as  Such. arc \ oid and unenforceable, tlie second, for an injuiiction permanently enjoining the Town from 
granting a special exception for operation of an asphalt plant at the Posillico property based on the subject 
amendments, and thc third, for an injunction requiring the closure of the Posillico plant until its operation 
is i n  accord~ncc with applicable law. It appears that discovery is now complete and that a note of issue was 
iiled on I k m i i b e r  2 I .  2005. 

1 lie plaintiff now moves for summary judgment, claiming that notwithstanding the Town’s hiring 
ofan outsid: consultant to “tidy up” the record, the new amendment is, like its predecessor, a blatant attempt 
to benclit a singlc. influential business and is not the result of comprehensive planning intended to benefit 
the conimutiit> a s  a whole or to reflect the community’s changing needs. The plaintiff contends that Sector’s 
report does not actually show that the needs of the community require the special exception. The plaintiff 
also contend:j that the ’l’own’s single-minded effort to legalize the Posillico plant is nowhere more evident 
than  in its rxponse to its consultant’s finding that allowing an asphalt plant in the same district as hotels, 
motels, and ofliccs “is contradictory and undercuts an important function of‘zoning,” when it decided to 
c ; n c  out :lie Posillico property from the Commercial Overlay District rather than to honor the 
conipre1icn:;i vc‘ plan by eliminating the Posillico property from the designated areas where the special 
mception LI jc was to be permitted. In particular, the plaintiff notes that the new amendment remains at odds 
with the pui poscs underlying the creation of the Commercial Overlay District, whose boundaries tlie Town 
moved j 11 older to  exclude the Posillico plant when the new amendment was adopted. 

I’osi 1 I ico also nioves for summary judgment dismissing the verified petition and the supplemental 
complaint. m d  for a declaration that the new amendment does not constitute spot zoning and is consistent 
I\ it11 tlie 1 o ~ \  ti‘s comprehensive plan. Posillico contends that the earlier amendment cannot constitute spot 
mning becaiisc i t  was repcaled. As for the new amendment, Posillico claims it did not rezone the premises 
but simp]! alloms a particular use under certain conditions and, therefore, there can be no valid claim of spot 
mning: in aiiy cvent, becausc the law does not single out one property but rather applies to at least 42 
properties i n  tlie Town, i t  cannot be considered spot zoning. Posillico flirther contends that the new 
Ai?iCiidti :Ciit  i i \>iiSi stcnt with the Town’s comprehensive plan because all of the potential sites for asphalt 
plants in thc I‘o~vn are in major industrial areas, and that the exclusion of the Posillico property from the 
Commercia 1 O\w-laq District was appropriate because that property was not conducive to redevelopment 
Ibr hotel. ollicc or  related business uses. Posillico also claims that it is not unfairly benefitted by the new 
amcndnient i n  tliat will need variances to meet the siting criteria set forth in the new amendment, absent 
\I hicli it is I lot even eligible for the special exception. 
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I’hc l’owii likewise moves for summary judgment dismissing the complaint. Like Posillico, the 
I own cont~mds that the repeal of the prior amendment renders moot any pending claims as to the validity 
of‘that amendment. As for the new amendment, the Town claims that it acted within its legislative authority 
by enacting ;L law regulating hot-mix asphalt plants on a town-wide basis, which was the product of an 
independelit planning study that gave due consideration to the Town’s (comprehensive plan in strict 
observance of‘ all legal requirements. Contrary to the plaintiffs claim, the law does not single out a small 
parcel o f  l and  f‘or the benefit of its owner but rather affects some 39 properiies which qualify as potential 
locations foi hot-mix asphalt plants. The Town claims that the determination to reduce the size of tlie area 
where the ;pecial exception use was to be permitted was not inconsistent with tlie comprehensive plan 
strategy oI’;vomoting hotels, motels, and offices on the Route 1 10 corridor since the Posillico property does 
not li-ont oil the Route 1 10 corridor. Tlie Town also asserts that the Town’s general welfare and economic 
interests arc liirthered by the new amendment. As for the injunctive relief sought, the Town contends that 
there is no basis i n  law to compel it to take any action requiring tlie closure of the Posillico plant. 

J i i i t r i t l l ~ .  the Court notes that insofar as the amended complaint may be construed to be a challenge 
to the 200 Local 1 . a ~  amending tlie zoning code related to asphalt plan1.s such claims are dismissed. 
I’laintifl’s counsel concedes that such claims were rendered moot by the adoption of Local Law No. 15 of 
2005 repealing the 2001 Local Law and tlie subsequent enactment of Local Law No. 16 of 2005 but asserts 
tha t  the maliner i n  which the Town went about attempting to correct the patent spot zoning contained iii the 
earlier amendment requires that tlie Court to view the new legislation with suspicion and negates the strong 
prcsuniption of‘ legality of tlie 2005 legislation. 

M a  11 I’cstly. zoning codes and amendments do enjoy a strong presump tion of legality, and the burden 
rests on t 1 i C  party attacltiiig them to overcome that presumption beyond a reasonable doubt (see, C/zurc/z v 
Toivn oflsr’ip. 8 NY2d 254,203 NYS2d 866 [ 19601; Taylor v Headof Harbolr, 104 AD2d 642,480 NYS2d 
3 1 [ 2d Dert I984 I app den 64 NY2d 609, 489 NYS2d 1026). If the validity of a zoning determination is 
wen faid> dchutable, it must be sustained upon judicial review (Save Our Forest Action Coalition, Inc. 
1 7  Ci[v qf Kingston, 246 AD2d 217, 675 NYS2d 45 1 [1998]). 

I h c  p m e r  to zone is derived from tlie Legislature and must be exercised in the case of towns in 
accord M. it11 a --comprehensive plan”. A comprehensive plan has its underlying purpose the control of 
land use5 Ii)r thc benefit oC the whole community based upon consideration of its problems and applying 
thc cnactm:nt or general policy to obtain a uniform result. Tlie plan need not be contained in a single 
document; indccd. it need not be written at all. The court may satisfy itself that the municipality has a 
well-consiclcrcd plan and that authorities are acting in tlie public interest to further it by examining all 
a\ ailable and relevant evidence of the municipality’s land use policies (Rayle v Town of Cato Board, 
205 AD2d 078.743 NYS2d 784 [2002] app den 747 NYS2d 851). An amendment which has been 
iiii‘i F d l  j sicidid. preparcd aiid coiisidered meets the general requirement fGr a well-considered plan and 
satisfies thc statutory requirement. The Court will not pass on its wisdom (‘4sian Americans for  
Equnli[y 1’ Koch, 72 NY2d 121, 531 NYS2d 782 [1988]). 

Spot mning has been defined as the process of singling out a small parcel of land for a use 
classification totally different from that of the surrounding area, for the benefit of the owner of such 
~ ~ r o p c r t >  aild to the detriment of other owners (see, Rotlgers v Tarrytown, 3 02 NY 1 15 [ 195 I ] ;  Miller v 
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Kozrrkiewit:, 289 AD2d 494, 735 NYS2d 176 1720011) In evaluating a claim of spot zoning the court 
ma4 consider a uumbcr of factors including whether the rezoning is consistent with a Comprehensive 
land use plaii. whcther it is compatible with surrounding uses, the likelihood of harm to surrounding 
propcrtics. 1 he availability and suitability of other parcels and the recommendations of professional 
planning stall’(Bu-yles IJ Town Board ofthe Town ofBetlzlehern, 278 AD2d 688, 718 NYS2d 430 
I 2 O O O l ) .  N o  sin& fictor is dispositive and the ultimate inquiry in determining whether the amendment 
constitutes jj>ot 7oning is whether the change is other than part of a well-considered and comprehensive 
plan caicuk tcd to serve the general welfare of the community (Henderson Taxpayers Ass’n v Town of 
Henrlerson, 18.3 AD2d 940, 723 NYS2d 786 [2001] app den 96 NY2d 719, 733 NYS2d 371; Yellow 
Lrrntem I(nnipgrourrrl v Town of Cortlaiidville, 279 AD2d 6, 716 NYS2d ’786 [2000]); Save Our 
Foreyt Action Coalition, Inc. v City of Kingston, supra). 

Applcing these principles to the matter at hand, the Court concludes that the Town’s amendment 
of thc Zotiiiig Code to permit the operation of asphalt plants in its industrial zoning districts with a 
special exception usc permit is not inconsistent with its comprehensive land use plan. The record 
rcllccts that thc plan Ibr hot-mix asphalt plant zoning was implemented following a well reasoned 
planniiig stucly by an independent planning specialist together with the input and approval of the Town’s 
owti planniiig and environmental experts. The primary motivation for the zoning amendment is set forth 
i n  the statement of the intent and purpose of the legislation, to the effect that hot-mix asphalt plants 
constitute a stiiall but thriving industry on Long Island offering each community benefits such as jobs in 
thc manuf:xtLiring sector, a local source of materials for other industries that produce for area growth 
m c l  Ibr the dcvelopment and maintenance of the community’s infrastructure (Town Code 8 21 3- 
47.7/Al/ 1 I ) .  lhe legislation also reflects that the local sourcing of hot-mix asphalt is advantageous 
because the product can deteriorate during transport over long distances and because distance hauling 
contributes 1 o higher costs ($2 1 3-473[A][2]). The legislation further reflects, that hot-mix asphalt 
lacilities caii entail adverse impacts on local air and water quality, traffic and neighborhood character 
which may IN: mitigated by use-specific controls ( 5  213-473[A][3]). Thus, the stated purpose of the 
.imcndnient is to support a local liot-mix asphalt by permitting facility location where compatible in all 
I )  I’ the Town‘ s industrial districts and to establish clear adequate and consistently-applied regulatory 
controls to 1 iinit the impact of any hot-mix asphalt facility on surrounding uses and the general public 
uclfare ( 4  21 7-47.; [B]l1][2]). 

C‘otiti.,irj to plaintiffs contention, the 2005 amendments do not constitute illegal spot zoning , As 
iioted. infru, the legislation requires that before any special exception use perinit is issued by the Zoning 
I3oal-cl of Appeals the propcrty must meet criteria which impose restrictions for minimum set backs from 
“sensitite iiisti tutional, rcsideiitial and/or public uses”, from residentially zoned property, and from 
residential uses in a non-residential zone. The property must be a minimum of two acres in size, and the 
plant is restricted by niaxiniuni height limits with regard to any building or machinery on the site while 
the ciiiissions stack must meet certain specified height requirements. 

(;I! en these restrictions on locating hot-mix asphalt plants, tlie Town’s Commissioner of 
Ikpartmcnt o 1’ Planning and Development, Peter Casserly, coiifirmed in his deposition testimony, that 
hctwccii 40 and 5 0  tuo-acre parcels met tlie siting requirement for hot-mix asphalt plants within the 
I (I\\ ti’s industrial districts under the 2005 amendment. According to deposition testimony of George 
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Guarino. Sciiior Fiivironmental Analyst with the Town’s Department of Environmental Conservation, 
mi th  the ad~litional application of limiting environmental regulations there remain 39 qualifying parcels 
u i th in  the ~ o\vn’s industrial districts for the operation of a hot-mix asphalt plant. Evidence that other 
properties i n  the area benefit from the amendment reflites a “spot zoning” contention (Kravetz v Plenge, 
84 AD2cl4.Y. 446 NYS2d 807 [1982]; Century Circuit, Inc. v Ott, 65 Misc2d 250, 317 NYS2d 468 
aiTd 37AI12d 1044, 327 NYS2d 829 [1970]). In any event, plaintiff does not dispute tlie fact that 
l’osillico’s plant. in its present configuration, does not meet the standards for a special exception under 
tlic ameiidcct ordinancc aiid that its owners would be required to obtain certain area variances before 
being eligil-1112 to  apply for a special exception use permit. 

I‘hc (’nurt also rejects plaintiffs contention that the Town’s enactmcnt of Local Law No. 13 of 
2005 amencling the Zoning Code to readjust the boundaries of the Commercial Overlay District so as to 
exclude dclendants Posillico’s plant and other industrialized properties from the Commercial Overlay 
District was inconsistent with the stated purpose of that district. As noted b y  the professional planning 
consultant in  cval uating the rezoning proposal, the impetus for creating the Commercial Overlay District 
in August. :!OOO was to encourage the establishment of hotel, motel, office and other commercial uses 
along State Route 1 10. The newly excluded parcels do not have frontage on that roadway and for most 
part  are a l i - c d ?  de\ eloped with industrial uses and/or are otherwise not conducive to commercial 
d cvcl 0 PI11 el1 t 

In siini. the evidence on tlie record demonstrates that the Town’s enactment of the 2005 local 
laws amending its Zoning Code with respect to hot-mix asphalt plants and the adjustment of the 
boundaries o 1’ the Cominercial Overlay District were made after an extensive review process, including 
tlic cnnsictewtion of tlie impact on adjoining areas, the coiisistency with existing zoning plans, 
cnvironmcr tLil coiiceriis aiid the availability of other suitable sites. The Court further concludes that in 
enacting the. amendment that sufficient forethought was given to the community’s land use problems and 
tha t  there n a s  a reasonable relation between the rezoning determinations and the worthwhile goal of 
imlmving the economic health of the community (Save Our Forest Action Coalition, Inc. v City of 
Kingston, supra). I n  light of the Court’s analysis establishing that the Town Board’s action reflected a 
sufiicient dcgree of comprehensiveness, plaintiff has failed to overcome the strong presumption of 
\ alidity ai’f’ot dcd this lcgislation aiid summary judgment dismissing plaintiff‘s first cause of action 
challenging its legality is therefore warranted (see, Daniels v Van Voris, 241 AD2d 796, 660 NYS2d 
758 I19O71) 

131 I LS second and third causes of action plaintiff seeks a permanent injunction enjoining the 
lown  from i su ing  Posillico a special exception use permit for its asphalt plant and a mandatory 
injunction I qu i r ing  the Town to take action to restrain Posillico from operating its asphalt plant in 
iioIa1ioii 01 ilie Town’s mnjng code. Plaintiffs second cause of action is not only premature but also 
\L ithout ley1 merit as there has been no showing that Posillico has applied I r  a special exception use 
permit for tiits asphalt plant, aiid even if it had, the issuance of a special exception use permit for a hot- 
m i l  asphalt plant is within the sole province of the Town’s Zoning Board of Appeals (Town Code § 
2 13-475) ‘I he 7oning Board of Appeals is, of course, a separate entity from the Town Board and a 
necessar! ~ U I J  to any action or proceeding challenging the award of a special exception use permit for a 
hot-mix nsplialt plant. As for the third cause of action, plaintiff in its pleading and its supporting papers 
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113s not sct l i~rtl i  the authority for the requested injunction requiring the Town to enforce its zoning 
ordinanco. 
enjoin mii is kiolations, provides that if they refuse or fail to do so after a written request by a resident 
taxpayer. all! thrce taxpaycrs who are aggrieved by the zoning violation may institute an action or 
proceeding 111 liltc ~iianner as town officials are authorized to do (Marlowe 11 Elmwood, Inc., 12 AD3d 
742. 784 N I’S2d 206 120041 app disrn 4 NY3d 88 1, 798 NYS2d 726). Inas~iiuch as plaintiff has failed 
to plead and prove that the instant action was commeiiced by three resident laxpayers, plaintiffs third 
cxisc of action mq not be sustained under Town Law 5 268 [2] and is dismissed. 

1 ow11 Law $ 2681 21 which authorizes the proper town authorities to institute an action to 

Acc.)rdingljr, plaintiffs motion for summary judgment is denied. Defendant Town Board’s 
motion f o r  :;unimary judgment is granted and the complaint is dismissed in its entirety. Defendants 
Posi llico‘s motion for suinniary judgment is denied, as moot. The Court declares that Local Laws Nos. 
1 3 and 10 01’ 3005 01’ the Town or  Babylon amending its Zoning Code are valid. 

,.7 

-__ X FINAL DISPOSITION NON-$I~AL DISPOSITION 
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