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[Jpon :lie tiillowing papcrs numbered 1 to 90 read on these motions and cross motions for sumniary iudgment ; Notice 
ofMtTtion/ Oidet to Show Cause and supporting papers 1-7; Notice of Cross Motion and supporting papers 8-19: 20-26; 27-36; 
37-57 : Ans\+ enng Affidavits and supporting papers 61-75; 76-77 ; Replying Affidavits and supporting papers 78-83; 84-85; 
_____ 86-90 ; ( M e -  ?.upplemzntal affirmation 58-60 ; (( ) it is, 

ORDERED that this motion (006) by defendants Suffolk County Water Authority and CAC 
(.'ontracting (. 'oip pursuant to CPLR 32 12 for an order granting summary judgment dismissing the complaint 
and ;,I1 cross motions against them, is denied; and it is further 

O R D E R b D  that this cross motion (007) by defendant Dennis P. Schmidt pursuant to CPLR 32 12 for 
an older gr,iriting suniniary judgment on the issue of liability dismissing the complaint and cross claims as 
asserted itg,linst him, is granted; and it is further 

ORDERED that this cross motion (008) by third-party/fourth-party defendant Peter Deutch pursuant 
to CI 'LR 32 I 2 for an order granting summary judgment on the issue of liability dismissing the complaint and 
cross clainis ;is asscrted against him, is denied; and it is further 

ORDERED that this cross motion (009) by defendant Town of Southampton pursuant to CPLR 32 12 
for an order- pranting summary judgment on the issue of liability, is denied; and it is further 

ORDERED that the portion of cross motion (01 0) by defendant Elmore Associates Construction Corp. 
pursuani to CPLR 32 12 for summary judgment dismissing the complaint has been rendered academic by 
plain tiff's discontinuance ofthe action with prejudice, as against it, and is accordingly denied. That portion 
of the motion which seeks dismissal of the cross claims asserted against Elmore by the codefendants is 
granted and the cross claims asserted by Suffolk County Water Authority, CAC Contracting Corp., Schmidt, 
Deutch and the TOM n of Southampton, and the counterclaim asserted by defendant Amato in the answer in 
the hirth-im-ty ii ction, are hereby dismissed. The third-party complaint by defendant Elmore seeking 
rcco\ ery 01 er against Peter Deutch is hereby dismissed. 

'This is an action to recover damages for personal injuries allegedly sustained by plaintiff while she 
vvas riding ;i bicycle on July 27,2002 on a two lane paved highway known as Deerfield Road, located in the 
Touii ot' Southampton, approximately 250 feet north of Woodthrush Lane. She was the last bicyclist in a 
groul, of eight cyclists. when the rider immediately in front ofher, Peter Deutch, fell. In seeking to avoid the 
tiller cyclist. plaintiff' lost control of her bicycle and slid into an oncoming car driven by defendant Dennis 
Schn-id: 

,4 third-pai-tg, action was commenced against Peter Deutch by Elmore Associates Construction Corp., 
VJ ho \;ought co t i  tr i b ut i oil. 

The fourth-party action was commenced by the Suffolk County Water Authority against plaintiffs 
husband Joseph Aniato anti against Peter Deutch. 

Tlic pl-oponcnr of ii summary judgment motion must make a prima facie showing of entitlement to 
judgment as ii matter of law, tendering sufficient evidence to eliminate any material issues of fact from the 
case. To grant summary judgment it must clearly appear that no material and triable issue of fact is presented 
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(,Silliwan 17 Tweiil'iet/i Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498 [ 19571). The movant 
has the initial burden ofproving entitlenient to summary judgment (Winegrad v N. Y. U. Medical Center, 64 
NY2d 8 5 1,487 N Y  S2d 3 16 [ 19851). Failure to make such a showing requires denial ofthe motion, regardless 
ofthe sufficicncj ofthe opposing papers (Winegrad v N. X U. Medical Center, supra). Once such proof has 
been offered, the burden then shifts to the opposing party, who, in order to defeat the motion for summary 
judgment, inlist proffer evidence in admissible form and must "show facts sufficient to require a trial of any 
issue o f f " "  (C'PLR 32 12[b]; Zuckernzarz v City ofNew York, 49 NY2d 557,427 NYS2d 595 [ 19801). The 
opposing party muat present facts sufficient to require a trial of any issue of fact by producing evidentiary 
proof i n  admissible form (Joseph P. Day Realty Cory. v Aeroxorz Prods., 148 AD2d 499, 538 NYS2d 843 
[2"" Ilept 113'701) and must assemble, lay bare and reveal his proof in order to establish that the matters set 
tbrth in his picadings are real and capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014, 
435 IWS2d 330 I 2 I d  Dept 19811). Summary judgment shall only be granted when there are no issues of 
inaterial Fact and the evidence requires the court to direct a judgment in favor of the movant as a matter of 
law (Friends of iitiiiiials  associated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790 [1979]). 

Q'ith regard to the motion and cross motions for summary judgment, the parties rely primarily upon 
the deposition tcstiiiiony given by each of them. While some of the copies of the deposition transcripts 
subn iitted to the C 'ourt are unsigned and unsworn and therefore not in admissible form, no party has objected 
to tlwr i ise on the instant motions and the Court will consider them. 

The ttsstin.ioiij given by plaintiff at her 50-h hearing and at her examination before trial is consistent 
i n  that she tcstitic-d in  pertinent part that she joined a group of about eight bicyclists on the morning of 
Saturday. JUIY 27. 2002 at Rotations bicycle club to go bike riding as she did approximately 30 to 40 times 
in thc past. She ~isually rode about 100 to 120 miles a weekend. She arrived at about 7 a.m., checked her 
tires, and prepared ibr the ride which started at about 8 a.m. The weather was dry and about 80 to 85 degrees, 
and partly clo~idy She considered herselfto be an advanced intermediate bicyclist. She considered the other 
cVc1i:;ts she W B S  riding with as good cyclists" - advanced intermediate to proficient, except for her husband, 
Joseph ,4mato. wliloiii she considered a skilled cyclist. He was riding with her on the day ofthe accident. The 
tiotal length o f  the ride was to be 72 miles, and the accident happened at approximately 66 to 67 miles into 
the trip. She wah wearing a high-end helmet at the time of the accident. Her pedals had clips and her feet 
were clipped in  place. She was the last in line, riding single file on Deerfield Road. Her husband was ahead 
o f  her, but immediately ahead of her was the cyclist Peter Deutch. She was approximately a wheel length 
behind Peter Il)eurcli, traveling approximately twelve or seventeen miles per hour, on the right hand side of 
the road. 

Ibhe slated that as a habit she does not to ride directly on somebody's wheel on Deerfield Road 
bccaiise it is a h i l l : y ,  winding road and isn't completely smooth. Typically, she stated, when you ride up and 
aowr hills, y o ~ i  don't ride on somebody's wheel. She had ridden on Deerfield about 20 to 30 times by bike. 
I n  i h c b  past she noriced there were places on Deerfield Road where it was sort of paved over, and then there 
was ;I lip, pa\ ing, and then it went back into the road again. The road was dug up, a pipe was laid, and then 
1 1  wa:, paved over. She did not believe they had gotten to that part of the road when the accident occurred. 
She described De1:rfield Road as a country road with brush on the side, wild, not manicured grass. She did 
not know the ;?lace on Deerfield Road where the accident occurred and did not recall the condition of the road 
that she had already trateled. Immediately before her accident, she was about one to two or three feet from 
the ri ght hand edge of the road when she saw Peter going down on his bike. There was no contact between 
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her bike an3 Petei-’.s bike. When she saw Peter go down, she remembered saying “Oh, my God” and the next 
think she rciwnibered there were EMTs around her asking her questions. 

She could not remember seeing Peter’s bike hit the bad spot, but thought it was something she learned 
afterwards from somebody else. She remembered Peter going down and swerving to her left to avoid Peter. 
She did not rcmember if she was able to avoid him, or if she came into contact with him as she was still riding 
her bike. Slit. thought he may have hit her, and he may not have hit her. She fell on her left side. She did 
not recall a11;~one in front of her signaling about any problem with the roadway on Deerfield. She testified 
that i t  would not be unusual for someone in front to notify about a road condition by calling out or pointing 
to the road condition. She did not see any work being done north of the accident, and did not recall seeing 
a n y  oraiige c o w s .  warning tape, flagmen, trenches, or construction vehicles. 

N’hcii Peter Deutch’s bike went down, she testified she was traveling about thirteen to eighteen miles 
per hour. liis spced was about the same. She said she was not drafting him as she was not riding on his 
whecl. She described drafting as “when you ride in back of another cyclist and you ride on their wheel, 
directly on tl-eir  heel with very little space between the two wheels.” 

At 111s ex;~ni~nation before trial Peter Deutsch testified he had traveled often with Karen Cotty over 
a six to sevcn year period They were riding in a group, single file, and made a left turn from Little Noyak 
Path onto Ikerfield Road, traveling in a southbound direction for about one half mile when the incident 
occurred. He was in the second to last position with Karen Cotty traveling behind him. They were about fifty 
to fit’ty five rilles into the ride and were on the right hand side of the road. He thought there was a slight 
cur\ t’ iii  the r.)ad to the right and a slight incline. He described the roadway from the point they entered onto 
Deer*ield Ro:id ab concrete. 

4t th t  pot l i t  where lie fell, there was construction on Deerfield Road. There were no barricades, cones 
o r  anything around the construction. There was no shoulder on the road, so the construction was on the 
roadway OII their travel lane. He saw a lip about an inch, inch and a half, elevated from the blacktop. He saw 
two people riding ahead o f  him “bunny hop” to get out of the lip wherein they lifted their bicycle up, went 
down I O N  atid literally went off the ground and got out of the lip from right to left. He was about two feet 
behind ihe 1~1,tc i n  fiont when it did the bunny hop. About one second lapsed from about the time he saw the 
bunti g hop until hc. went down. He turned his wheel at an angle to the left to try to maneuver that way, caught 
tlie l ip  and w c  nt clou n He fell to the right and slid a bit on his right side. Karen Cotty, he thought, was about 
tlirec feet bchind him. When he went down, she went around to the left ofhim. There was never any contact 
betweeii her bike : i d  him. He looked toward her and believed she slid the same way he did, then she slid into 
the oiiconiiii_~ norlhl~ound lane, under the oncoming car which he stated was still moving. He was not sure 
i f  she was mcI\ ing. He testified about three to five seconds passed from the time she passed him on his left 
unt i l  thc time of tlie contact with the vehicle in the northbound lane. 

‘41 his exainination before trial of Joseph Amato (plaintiffs exhibit H), testified that the first rider of 
the g-oup alerts the others about potential problems in the road, potholes, automobiles, animals, dogs, 
pedestrians. and nTionitors speed. This is done orally or with hand gestures. On the day of the accident, they 
were travelinj: south 011 Deerfield Road which consisted of two black topped lanes, one southbound and one 
north3ound IHe slated there were a lot of potholes on Deerfield Road and a portion of the road was torn up 
“like a preconstru:tion” in the portion of the road where a cyclist would normally ride on the right. There 
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was J significant section o n  the right portion of the road that was not the same level as the main portion of 
the road. fIe described there being a lip with some irregularities to the depth of the ridge, varying from an 
inch or t w c  t o  sc\re--aI inches, a minimum of two inches or greater. 

Tlic group was not i n  tight formation on Deerfield Road. There were about three people who were 
riding i n  frolit ofln~m and about three riding in back ofhim. Karen Cotty was riding in the group in back of 
h im.  He did n o t  know if‘ the riders behind him were traveling directly behind each other at the time the 
accicient occiirred. He rode his bike just to the left of the construction towards the middle of the road as they 
could not Iia*;t. ridden on the grass, hedges and trees. He did not ride in the area of the accident as he had 
movt:d to the left of’it He was not drafting anyone on Deerfield and did not know if they were drafting each 
other behind him. He did not know who the lead bicyclist was, and did not recall if any of the bicyclists, who 
were at least 100 yards ahead of him gave him any warning about the roadway. He was about fifty feet, or 
more, ahead l.)t‘the others when he came upon the construction and yelled out once “hole right” to notify the 
othci s. IHis h a d  was facing forward when he yelled out. He did not make any signal with either of his hands. 
Irher~: were also holes to the left, it varied. There were also portions of the road further north that had been 
tampered A i t l i ,  but not as severe as that section where the accident took place. He had called out a number 
of obstacles prior to this on Deerfield Road. He did not know whether they could hear him or not. 

He W;IS first alerted to the fact that there had been some type of incident when he heard the screeching 
sound o fa  car stopping, tires on a pavement. He stopped and immediately turned back to look for his wife. 
I-le found her unconscious underneath a car. 

k t t r  Iku tc l i  told h i m  he fell because he ran into a hole, imperfections in the road. He did not 
remember h i i n  telling him what happened to his wife after he crashed, but said there was contact between his 
bicycle and h i s  w i f e ’ s  bicycle. Michael Cole, another cyclist told him he tried to avoid the hole the best he 
coulcl and Ire did not go down. Michael told him that the road was in horrible condition and that it was 
difficult to get down the road. Michael Cole did not fall. Michael was riding ahead of Peter Deutch and 
Karen Cotty b a s  riding last. He did not know exactly where the accident happened. Plaintiff‘s bicycle 
viound up on the L;houlder of the northbound side of the road. Joseph Amato described his wife’s bike as a 
Merlin road bike ~ ~ I i i c l i  is designed for speed going long distances, with thinner tires than a mountain bike. 
Iie dt:scribt.d ir  at times as more difficult to control over irregularities than a mountain bike. 

Vr. A niato also testified he experienced road construction in the past, but there were signs or cones 
marking t h y  ;ma .  ‘There were no signs or cones or markings in the area of the construction on Deerfield 
Road. He did not recall any vehicles pass him in a southbound direction. He recalled one vehicle traveling 
north bound 011 Lleerfield Road going very fast and he had crossed the yellow line about a foot. He couldn’t 
see t l e  tire, biit said a foot of the front of the vehicle crossed the medium. He did not know the speed limit 
on Di:ertield Road. He thought the car was traveling 40 or 50 miles per hour when he first saw it. He himself 
was traveling about fifteen to twenty miles per hour. He called out about the hole right around the time he 
saw the vehicle. ;I fbm seconds before or after. He heard down shifting or causing an acceleration in the 
motoi-, the so ~ n d  of an engine accelerating, picking up in speed, the sound of an engine when it goes from 
a flat zoiie to ;1 h111) 7one. 

Plaintiff also submitted the witness statement of Michael Cole (plaintiffs exhibit I) who set forth he 
was ahcad o f  Peter rkutch who was riding ahead of Karen Cotty. As he proceeded south on Deerfield Road, 
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lie el countered 311 arca of pavement on the right side of the road where the pavement was of different heights 
and c olvrs. The area of pavement nearest the right side of the road was initially even with the rest of the road 
but  then gr,iclually dropped in level and was darker in color than the rest of the roadway. The dark area on 
the right side oftlie road gradually sank as one proceeded southbound. It was evident that the darker area to 
the right haci recently bcen filled. He described the disparity in height between the two levels as 
approximately one inch in :spots and that disparity created a trench-like condition with a raised lip on the right 
side ofL)eerfield Road. He executed an advanced maneuver known as a bunny hop in which the rider jumps 
thc bike while riding and hops over the obstruction. He did this to get over the ridge. He stated the height 
dispan ty WJS not noticeable until one was already in the trench on the right edge of the road, running parallel 
to th(: road\+ 

He riii-thcr set forth that he observed a northbound car going in the opposite direction on Deerfield at 
a higri rate o f  specd and as rhat car passed him, it began to lockup its brakes and skid. He stopped his bicycle 
a d  when he looked behind him, he saw Ms. Cotty underneath the northbound car. 

I)ennis Schmidt testified at his examination before trial that he was operating his motor vehicle 
traveling nor1 11 on Deerfield Road which he described as a two lane road, one lane in each direction separated 
by  a double yellow line. There were grass and trees on the side of the roadway to his right. He had traveled 
the roadway niany times in a northbound direction. There was no construction taking place on his side of the 
roadway at the tinie of’the accident and he does not remember seeing signs indicating construction. He knew 
they iad put water pipes in and there was a trench about a foot wide where a new blacktop trench had been 
put o I the other side ofthe road, the southwest side in the southbound lane. He had traveled about a halfmile 
on Dt:erfield Road. had been on the roadway for maybe a minute in the northbound lane, traveling about forty 
mile5 an hoilr 111 a forty mile per hour speed zone, when he saw a pack of bikes coming. Some were out front 
by t l i~~rnsel~~es.  but the nia-jority were riding three abreast. When he saw them, he either took his foot off the 
gas or hit the brake or both He saw a bicyclist bang into a second person, who banged into the third person, 
and as he u itnessed this, he was starting to brake. He then saw a female bicyclist hit the ground and start 
sliding towards him.  He thought she slid about one hundred feet, more or less. The time lapse was about 
five seconds. He  lammed his brakes “when she came squirting out towards me.” His vehicle skid, maybe 
twcnly fcet Hc  did not feel any of the tires make contact with the bicyclist. He didn’t think he hit her. He 
t1iou~:ht she c inic ro rest under his car which had come to a stop, and that the car stopped her from sliding any 
furthcr. 

Howard Greenwald set forth in his affidavit (Schmidt exhibit G) that on July 27,2002 he was driving 
in a car following a group of bicyclists which were moving at a considerable speed. He witnessed a male 
cyclist hitting the curl) and falling on the ground. To avoid him, the last female cyclist swerved to her left 
too sliarply, fi:II, and within 2-3 seconds, slid into the left onconiing car lane. The oncoming car’s driver was 
driviiig no more thaii 35 miles per hour within the speed limit, applied his brakes, but there was not sufficient 
time ,ind spdcc to a\ oid the collision with the female bicyclist. 

~-’hristinc Brennaii set forth in her affidavit (Schmidt exhibit H) that she witnessed an accident from 
the f imt  lawii of he^ home. She saw about 8 to 10 bicyclists pass her driveway. They were all riding racing 
bikes and weearing helmets and racing attire, riding two by two, some single file, and as a result, were in the 
niidd e of the southbound lane of traffic, traveling a very high rate of speed and very close to one another. 
She observcd approuimately two bicycles colliding and become entangled with one another, falling on the 
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roadway. She indicated she saw a female bicyclists fall to the ground, and within a couple of seconds, cross 
over the doiiblc yellow line into the northbound lane of traffic. A silver BMW was traveling north on 
1:)eerfield Road about two car lengths south of this person, traveling a normal rate of speed of 35-40 miles 
per hour. TI-at c;ir began braking and skidding. He was able to stop his vehicle but there was not time to 
;;void collision with the female bicyclist. She was laying on the left side of the BMW between the left front 
and I d t  rear i\ 1iec.l~. 

In niotion (007) defendant Dennis P. Schmidt, the driver of the automobile involved in this matter, 
seek an ordcr grlinting summary judgment. Plaintiff asserts in her complaint that defendant Schmidt was 
I-leg11 pent. c arcless ,md reckless in the ownership, maintenance, management, and/or control of his motor 
\chicle. I n  support of this application, the following have been submitted, inter alia: affirmation of counsel 
for defendan; : copies of pleadings, answer and discovery demands; uncertified copy of a Police Accident 
Report-M\ 04; deposition transcripts of Karen Cotty, Peter Deutch, and Dennis Schmidt; affidavits of 
How;ird (3rawwald and Christine Brennan; and four photocopies of photographs. 

In opposing motion (007) by defendant Schmidt, plaintiff argues that Schmidt’s motion is procedurally 
defective in that he has not included all the pleadings required by CPLR 3212(b). However, a search of the 
totality oftlie records (,we, CPLR 32 I2[b]) reveals that they have been provided to this court, and such failure 
i ,  not fatal i o  defentlant’s motion which this Court chooses to decide on the merits. In reviewing the same, 
i t  1s also determined that defendant Schmidt did plead the emergency doctrine, which plaintiff claims 
clefet-danr did not 

LMci idant Schni~di testified as set forth previously above. Plaintiff claims that defendant Schmidt 
was cxceedirig the speed limit and supports this claim with, inter alia, the testimony of plaintiffs husband 
Joserh ,4mato. and the affidavit of Michael Cole. However, plaintiffs submissions are deemed conclusory, 
self-serving end unsupported by admissible evidence. Amato does not state what speed defendant Schmidt 
vVas traveliq ,it. only that he was traveling at a high rate of speed. He does not indicate what he considers 
ti) hc a high rate of speed or if Schmidt was traveling within the speed limit. He did not state he knew the 
speed limit o I the road either. Cole sets forth in his affidavit that the BMW was driving at a high rate of 
spcec. but tlc+cs 110t quantify what that speed is, or state if Schmidt was traveling within the speed limit 
Accordingly, plaintiff has not demonstrated with the submission of admissible evidence that defendant 
Schmidt was driving negligently or in excess of the speed limit either immediately prior to the accident or 
at the time ot the accident. 

The adduced evidence demonstrates there was no construction involving the northbound lane in which 
defkndant Sc,imrdt was traveling. When defendant Deutch went down, plaintiff went around to the left of 
him. Deutch testified there was never any contact between her bike and him. He looked toward her and 
believed shc slid the same way he did, then slid into the oncoming northbound lane, under the oncoming car 
which hc stated MUS still moving. He was not sure if she was moving. He testified about three to five seconds 
passed from tlic time she passed him on his left until the time ofthe contact with the vehicle in the northbound 
lane 

In r:~>icw ing all the submissions, this court concludes that defendant Dennis P. Schmidt has 
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cstablished l)riiiia tacie entitlement to an order granting summary judgment on the issue of liability as 
testiinony bears that plaintiff fell while riding her bicycle when she tried to avoid striking Peter Deutch, and 
.c lid ;,cross the roadway in to the oncoming lane of traffic and collided with defendant Schmidt’s car which 
was in tlie ~ic~rtlibound trairel lane and which car he tried to stop by slamming on his brakes. 

N o w  crt’plaintiff‘s >,Libmissions dispute these events as described by defendants and the two witnesses, 
Greeiwald and Hrcnnan. Joseph Amato, as per his deposition transcript, stated he did not witness the 
accident. I-ic first alerted to the fact that there had been some type of incident when he heard the 
screccliing w i n d  of ;L car stopping, tires on a pavement. He stopped and immediately turned back to look 
tor 1115 wife I IC: found her unconscious underneath a car. Michael Cole, who was also riding his bicycle with 
the sroup dicl not know exactly where the accident happened and did not witness it. He stated plaintiffs 
txcycle uoi i i id u p  on tlie shoulder of the northbound side of the road. It is undisputed that from the time 
plaintifffelI ii i i t i l  die slid under defendant Schmidt’s car, that there was a lapse of two to five seconds. It is 
also iindisputed that there was no shoulder on the roadway in either direction. At all times from when he first 
saw the brcyc lists detendant Schmidt kept them in his view, began braking and slowing down and slammed 
cm hi j bi ahc\ when hc saw plaintiff fall. It is also undisputed that defendant Schmidt was not the proximate 
causc of p1:tintiff falling and sliding across the roadway into oncoming traffic and sliding under defendant 
Schiiiidt’s ta i .  It is incumbent on plaintiff to submit evidence in admissible form, creating an issue of fact 
to &Fendant’s negligence (Horriacek v Hallerzbeck, 185 AD2d 561, 586 NYS2d 426 [3rd Dept 1992]), but 
plaini ifl’has not done bo. Accordingly, it is determined defendant Schmidt did not contribute to the happening 
o f t h c  accidei it Lkf’endant Schmidt claims he acted reasonably under the circumstances when the emergency 
arose a id  that pla iiiriff assumed the risks in engaging in this 72 mile long bicycle trip. 

4 cycI iht  IS  subJect to the general rules of the road, and the movement of a motor car is governed 
L mierally bv i-ules applicable to other vehicles (Clarke v Woop, 159 AD2d 437, 144 NYS2d 595 [2[Id Dept 
19 13 1 ) .  A h i  :yclt* i l j  seen by the law as a vehicle and therefore defendant is under a legal obligation to yield 
to ;i bicycle and must treat bicycles as if they were vehicles (People of the State of New York v Marr, 187 
Misc.!d 280, 73 1 IVYS2d 737 [NY J Ct 20011). A driver is not required to anticipate that a vehicle, in this 
case ‘1 bicycle (L~c~~.Vchic lc  and Traffic Law $123 l), traveling in the opposite direction will cross over into 
oncoming traffic (Ct , fsv Coudreau, 222 AD2d 650,635 NYS2d 699 [2nd Dept 19951). It is well established 
that a “driver i n  his proper lane is not required to anticipate that a car going in the opposite direction will 
cross over i n t o  that lane (Gooch v Slzapiro, 7 AD2d 307, afd 8 NY2d 1088). And the failure of a driver not 
otherwise iicgligeiit who meets such a car, to avert the consequence of such an emergency can seldom be 
consildered ncgligent (Meyer v Wliisnant, 303 NY 369; Breckir v Lewis, 2 1 AD2d 546, 549, afd sub nom 
(IBecl(ir v Plicbel. 15 NY2d 1027)” (Bertedetto v The City ofNew York, 166 AD2d 2009,564 NYS2d 95 [ lst 
Dept 19901 j .  “Wlien a defendant is faced with an emergency without opportunity for deliberation, thought 
or co~isideration, the ensuing accident may be within the field of nonliability for inju ry...; when an emergency 
I S  not created lw the driver’s own acts, he is not obligated to exercise the best judgment and that if it is a mere 
error of judgnicnt the choice of an alternative course of conduct, even if unfortunate, does not make it 
negligent ... : wlierc an emergency is not created by the defendant’s own acts, he is not obliged to exercise the 
best judgiiien. (Rowlands v Purks, 2NY2d 64, 156 NYS2d 834 [ 19561; see also, Tertertbaurn vMartirt, 13 1 
ALD2cl 660- 5 16 Nh‘S2d 741 [2IId Dept 19871). Plaintiff has not submitted any admissible evidence to 
dcnionstr;itc t 131 defendam was negligent or could have avoided the accident concerning the incident wherein 
plainrift slit ;Lcrobs the road into his lane of traffic, sliding under his car while he slammed on his brakes to 
slop tl2 avoid iittii-ig her. Plaintiffs mere speculation that defendant may have failed to act properly, or was 
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negligetit, i h  insufficient to defeat the summary judgment motion (Sclirieider v Aiizericarz Diabetes 
/issuciutiuii, 253 AD2d 807, 677 NYS2d 627 [2nd Dept 19981). Here, it is determined, and the record 
supp~xts ,  thal dckndant Schmidt was faced with an emergency situation, had only seconds to react, and was 
not driving 11: a rcckless n-lanner or otherwise acting negligently. It is therefore determined that Schmidt’s 
reaction to tl-lc stt~iation wcis reasonable and the collision was unavoidable (see, e.g. Colien v Masten, 203 
AI)2d 7’71,7 75-7’76;  Rocuurt v Kelly, 230 AD2d 483,657 NYS2d 759 [2”d Dept 19971; Moller v Lieber, 156 
AD2d 434, 548 Nl’S2d 552 [2”” Dept 19891) and that Schmidt was not negligent as a matter of law. What 
is niore apparent to this Court is that had Schmidt reacted differently, he could have very easily run plaintiff 
over under h i <  tires instead of her body sliding under his car between the tires. 

i ioco  dingl j~ ,  motion (007) by defendant Schmidt for an order granting summaryjudgment dismissing 
thc. miipla t i t  and any  and all cross claims asserted by codefendants is granted. 

In niction (008) defendant Peter Deutch, as fourth-party defendant, seeks an order granting summary 
j udgitient a:; against Suffolk County Water Authority, dismissing the complaint and all cross-claims asserted 
agair st him.  ,<uffolh County Water Authority commenced a fourth-party action against Peter Deutch as third- 
party defendant, alleging lie caused or contributed to the accident in whole or in part due to his negligence, 
reckl cssness, and d p a b l e  conduct, and seeks contribution from defendant Deutch should liability be imposed 
against Sufiblh (’ounty Water Authority. In support ofthe application, defendant Deutch has submitted, inter 
alia. an attorney‘s affirmation; and copies of the transcripts of the 50-h hearing of Karen Cotty and 
excaminatm before trial of Peter Deutch. 

Coun .el for defendant Deutch argues that Karen Cotty assumed the risks commonly associated with 
ktrcycling a m  thuL, Ileutch owed no duty of care to her. Counsel also argues that the doctrine of assumption 
ofthi‘ risk applies 111 ttiose situations wherein “through one’s participation in a sport or recreational activity, 
that there is ai I Inherent consent to those commonly appreciated risks which arise out of the nature of the sport 
and flow froi i i  s u c h  participation.” Counsel further argues that the doctrine of primary assumption of risk 
eliriii nates t h e  lort feasor’s duty of care and can be a complete bar to recovery, depending upon the nature and 
scopcb oftlie participant’s awareness and consent, whether it can be concluded that plaintiff made an informed 
estimate before dcciding to participate depends on the openness and obviousness of the risk, plaintiffs 
bdclrgraund, shil l ,  experience, conduct under the circumstances, the nature of defendant’s conduct and 
whether the rixh 1 s  Inherent in the activity. 

‘The doctntit” of assumption of risk provides that a voluntary participant in a sporting or recreational 
actib ity conscnts ttn those commonly appreciated risks which are inherent in and arise out of the nature of the 
sport general j and f l o ~  from such participation, including the risks associated with the construction of the 
playing surlaie and any open and obvious condition on it (Joseph v New York Racirig Assocation, Im. ,  28 
FaD3d I05,XOO N’r’S2d 526 [2’ld Dept 20061). In determining applicability of doctrine ofprimary assumption 
o f  rhca risk, ~ ~ r ~ e i i e s s  of the risk is to be assessed against the background of the skill and experience of the 
par t icu lx  pI:,intit‘i’ (Jusepli v New York Racing Association, Inc., supra). It is not necessary to the 
application of’the tloctrine ofprimary assumption of risk that the injured plaintiff may have foreseen the exact 
manner In ~ + i c h  the illjury occurred so long as he or she is aware of the potential for injury of the mechanism 
ti-om which the inlury results (Josepli v New York Racing Association, Im. ,  supra). 
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The c oiirrii have recognized that the risk of striking a hole and falling is an inherent risk in riding a 
bicyc.le o n  most outdoor surfaces and, where the defective condition was open and obvious, the plaintiff will 
be hi:ld to lit\ e assumed the risk associated with riding his bicycle on the path (see, Goldberg v Town of 
I!tvtzpsread, 280 AD2d 198, 733 NYS2d 691 [2’ld Dept 20011). By engaging in a sport or recreational 
ticti\ ity, ;L participant consents to those commonly appreciated risks which are inherent in and arise out ofthe 
riatii~c of thc sporr generally and flow from such participation,” thus barring any legally cognizable cause of 
action attrilwtablc: to such known risks (Morgan vStute ofNew York, 90 NY2d 471,484. Although the risk 
of iiij ury froin hlling off a bicycle as a result of slight depressions in the pavement (see, Dobert v State of 
NL‘W Youk, 8 t\D‘ld 873 [3’“ Dept 20041, lv to app den 99 NY2d 504 [2003]) or ruts and bumps in a rough 
roadn ay (I-iirgung v Club Med, Inc., 299 AD2d 162 [ 1 st Dept 20021, lv to app den 99 NY2d504 [2003]) has 
been found to he inherent in the activity of bicycle riding, this Court finds that there is at least an issue of fact 
as t o  whether [lie risk of falling as a result of the presence of grooves, or absence of the top layer of asphalt 
creating a ridge, constitutes a commonly appreciated risk which is inherent in and arises out of the nature of 
the sport and f1on.s fi-om such participation. 

I n  re\ icw ing all the submissions, this court concludes Peter Deutch has not demonstrated prima facie 
entitlement to an order granting summary judgment on the issue of liability. Peter Deutch testified he was 
a n  “excellent wcial causal rider” and that plaintiff was similar to him in ability. Plaintiff testified she was 
an  advance~d rntct-mediate rider. There are factual issues concerning what is meant by these terms and how 
their actual I C \  el I S  determined. It is obvious, that neither Deutch nor Cotty were novice bicyclists. There 
are factual l s ~ i e s  concerning whether Peter Deutch was negligently operating his bicycle when his tire got 
caught o n  tlie l i p ,  and whether his actions contributed to plaintiff losing control ofher bike and the subsequent 
evcnis which li)ll(:lwed. I t  is not known whether he was traveling a safe rate of speed under the circumstances, 
whet ier he observed what was to be observed on the roadway to avoid falling and the subsequent events 
vdiicii followed. o r  whether he was traveling too closely behind the two bicyclists in from ofhim to appreciate 
t lie yotentid riangcr the ridge presented. There are factual issues Concerning whether the condition 
comyllaxned o f W a S  open and obvious, and if such condition should have been anticipated or if such risk would 
have becm c onsenred to. 

E3clsccL u p o n  the fijregoing, it is determined that Peter Deutch has not demonstrated prima facie 
erititlcnisnt to .;uniniary judgment dismissing the fourth-party complaint asserted against him. 

4ccordinglq, motion (008) by defendant Peter Deutch for summary judgment is denied. 

‘Moticlii !CIOO) is brought by Suffolk County Water Authority (hereinafter SCWA) and CAC 
C’onti-acting orp (hereinafter CAC) wherein they seek summary judgment dismissing plaintiffs complaint 
and the cross :lainis asserted against them. The complaint ofthe main action asserts SCWA and CAC entered 
into an  agreeincnt with defendant Town of Southampton, and with each other, to perform certain work on the 
madway at tlie sitc h ~ f  the accident, and supervised, controlled, or performed the work to the roadway, and 
inspccted, super1 11jed dnd repaired the roadway, and that defendants SCWA and CAC were negligent, careless 
and rl:ckless n their repair and construction, management and control of the roadway, creating a nuisance, 
trap, and dangeroL.s zondition which caused plaintiff to sustain personal injury. The motion is supported with 
an attorney s d f t i r m d i o n ,  a copy ofthe order ofFebruaiy 2,2005, a copy of the transcript ofthe examination 
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before trial of SC’MIA by ‘Timothy Kilcommons, one page of a transcript from an examination before trial of 
I<. (.mizziiii. Ir.. iliid photocopies of three pictures. 

Tinlothy Ki lconimlons testified at his examination before trial on October 6,2006 (SCWA and CAC’s 
cxhibit E3) t h a t  he IS  en-iployed by SCWA as the deputy director for distribution. He handles the 
administraticm of‘cOi1tract:j, oversees the pipeline and paving department, and in-house crews. In 2002, he 
\vas the Superintendent of Pipeline and Paving and oversaw pipeline inspectors and SCWA paving contracts. 
1 le also overs;iw contractors who installed pipelines and performed pavement restoration for SCWA. SCWA 
iiiadc~ payn.erits on those jobs based 011 the contracts. 

Tin~othy Kiiconimons described the job that was performed on Deerfield Road in 2002 as involving 
the iiistallnti .)ii of  ;ipproximately 3500 feet of water main. The water mains were installed by Elmore 
Associates a:> the pipeline contractor. They came in, dug the trench, installed the water mains, and then 
back Tlled and compacted the trench. Since the site involved a paved area, Elmore restored the Deerfield 
Road site n it11 1388.67 square yards of temporary asphalt pavement, at a depth of one and a half inches. This, 
testified Ki~conini~o~is, was inferred from the fact that they had a purchase order to Corazzini and Elmore was 
paid for asphalt on the job. Elmore Associates finished their work at the site on June 7, 2002. He did not 
know 11’a paving inspector went to the site as they are provided with a paving sketch from the pipeline 
inspector I& hcn the sketch looks complete or if he talks to the pipeline inspector and feels that the sketch 
I >  exactly uhat‘s needed iri order to impart the instructions to the restoration contract, that would be the end 
o f  it Otheru ise. the paving inspector would go out to the site to make his own sketch. 

C’ursuant to contract, defendant CAC performed the permanent restoration after the installation of the 
pipel IIIC‘S. ’4 cop) of the contract was produced at the examination, but has not been provided to this court. 
He testified that (‘AC worked oii Deerfield Road pursuant to the contract from July 24, 2002 to August 2, 
2002 I-ie ciitl not know the date, but went to the job site after August 2,2002, when the job was 100 per cent 
coinylele. i n  ‘-esponse to  being told there was a claim at the site involving the instant action. The temporary 
asph:Jt mas dug out by C.4C by cutting it four inches deep, removing it, and then laying four inches of 
perniinont ,isphalt on top The specifications require that the completed trench be true and level with the 
existing roadiz a) 

He testified there here two paving inspectors from SCWA who went to the job site while work was 
being done, but stated there were no records concerning their findings. He stated these inspectors can make 
judgnient calls \I i t h  regard to completion of the job or on issues of safety. He did not know if they made such 

call wrtli rcgard I O  safety JS it is not a part of theirjob function which is to make sure the contractors follow 
the specific,itions of the contract and that the purchase order instructions are being followed. There were no 
inspe:tioiis d )!ie wliicli ultimately resulted in a finding of less than satisfactory work. 

‘GVhcn showi a picture of Deerfield Road marked as defendant’s exhibit D, Mr. Kilcommons testified 
that i t  looked like the trench was based, that the first lift of asphalt had been placed in it by CAC after they 
s;iw cut  the cclgc ofthe trench and removed temporary blacktop and two and a half inches of soil. He did not 
kilo\\ when this was done. The next step would have been to install the final lift of asphalt to make the trench 
true and levd witlii the existing road. Then asphalt cement would be placed on the edge of the trench to seal 
i t .  A. trip t i p .  or asnlialt curb on the edge of the road was planned for this particular project. He did not 
believe it COLI tf bc dctcnnined when that first lift was placed or how much time lapsed between when the first 
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lift \\’as p1a;c.d and when the final lift was placed. There was no time frame set forth in the contract for CAC 
to conipletc I Iic work and no understanding for the same. When asked what the time frame for completion 
given the length of the trench, he did not know because it could be done in sections. Each section could be 
finished lor  the night and another section done the next day. He did not know whether that was done and had 
no recoids tc ,iscl:rtain the same. 

Kilcoriinions further testified the contract required the contractors to place barricades or cones around 
the a Feas if a ti  ench was left unfilled for the night. SCWA requires levels of the trench in relation to the road 
not creatc :i trip hazard, which is in the range o fa  quarter inch. The second lift is usually placed the same day 
as the first. bur this was a 3500 foot trench, which is considered a long trench. The contract required the first 
and second lift to be done the same day, however, he said it is was not realistic to think that 3,500 feet could 
be dug out m a sirigle day. The project was completed August 2,2002. When asked if a section with a first 
l i f i  \n as being lcft overnight or over a weekend, if the paving supervisor for the SCWA was required to notify 
the ’Town of Southampton and the Highway Department it was being left in that condition, he said it was not 
required. He also testified that SCWA does not give full payment to the contractor until there is approval by 
the Town tha t  the job meets their standards. 

Iiiclitrd C’or-azTini testified at his examination before trial that he is employed as president of 
C’orazzrni ihphalt and CAC contracting. His job function with CAC is that of a project supervisor and a 
Local 138 operator. They have 1298 Laborers and 138, and he operates a Bobcat or roller, whatever 
macl- inery IS neccsaary for the particular job they are doing. He testified Corazzini Asphalt had nothing to 
do w Ith the job at Deertield Road in 2002. CAC, he testified, was to do asphalt restoration due to new main 
insta larion by SC’b‘A. C.4C has held the restoration contract for the SCWA since 1999. Corazzini Asphalt 
held tht: contract Ixfore that. His wife owns CAC Contracting. 

CAc’ rcceivcd a purchase order from SCWA with a map stating on the purchase order what restoration 
was to be doiie at the site. He would have been there with the inspector to lay the job out to set limits of the 
sii\v ,:ut, the limits of’the proposed restoration, where to start, where to stop, which areas to remove and 
rep lax .  SC’A’A pro\,ides guidelines by their inspector and the layout would be done with paint There was 
tcmparary asphalt laid out by Elmore when he arrived. There were no guidelines by SCWA concerning the 
saw cuts. Crerierallq a walk behind self-propelled saw with an operator and a flag man are used to do the cuts 
befoIe ihe I-enioval CAC performed the saw cut on the roadway beyond the temporary replacement to 
prep: re for t1x removal of a four inch replacement by cutting back approximately six inches beyond the 
temporary asnhalt, excavaling it out with a Bobcat or skidsteer, fine grading the base with a shovel or rake, 
and installing the base course asphalt with a skidsteer, dumped in piles and hand shoveled and hand raked to 
the limits o f t  lie sa\\’ cut. An asphalt roller, which compacts the asphalt, is used throughout the restoration 
to roll the 5u kw,  the base and the top course. A top course would be placed on top of the base course 
asphalt. He bclic\ed it would have been done in about 300 foot sections as they never remove more 
temporary pavemcnt than they can replace in a day. There would have been two, possibly three operators on 
that job. Thcj had a flagman on the job flagging the traffic to one lane, and they used the lane they were 
viorking in Tempclrary asphalt was being removed during the period of July 24, through July 27, 2002. 
C’AC did not M ork o n  the job on the weekends. 

Vi-. Coraziiiii identified several photographs as the Deerfield Road site with a base course of asphalt 
vVvhich w a s  leti i n  illat condition overnight. He stated the base course was within the specifications of the 
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SC’M‘,4 and t ic T o ~ t  n of Southampton. It was not true and level with the roadway as some variant thickness 
Iias to bt: left for the top coime. If the base layer of asphalt is laid and left overnight or over a weekend, CAC 
~vould not make the base layer true and level with the adjacent roadway. They did not leave any barriers 
aroiiiid the worL ; m a  which was left overnight or over the weekend with the base course of asphalt. If the 
top c‘3urse t:re four inches, he stated, then they would use cones and barrels, but it is acceptable practice if 
the lip IS a \arying l ip  of an  inch or so not to use a barricade. He stated a lot of times with the state or the 
couiii y, 111 t h e  SCWA contract, the specification is different; it is a thicker specification, so they have to put 
cone.; and barrels, but in this situation, it was not required. When CAC left the Deerfield project overnight 
or o\ er ;I \lieel\end with tho base layer laid, there were inspectors from SCWA who examined it before the 
end ol’the bu.-iness day. He did not remember anyone from the Town of Southampton being there or having 
i 1’7 t u ;  ic t I on LV i t h tl le  111. 

Mr. C o r a f ~ i  t i l  testified that on this particular job, the top layer of asphalt was not laid the same day 
as t h c b  base .xursc. Hc stated that according to Southampton Town specifications or SCWA specifications, 
you can’t lea7;c an open trench, which is why they don’t remove all the temporary and then run short on the 
base mirse and not get it up to grade for the top course. He stated as long as it is up to grade for the top 
course. i t  is acceptable. The top layer is approximately a half inch to an inch and a half. 

I I C  alm te>ti ficd that there was a portion of the job that was an overlay of an inch and a half resurface 
fix thc cntire road surfacc, so it  seems like it is 3,000 feet, whatever. They did not resurface the entire 
roadway ti-om wit‘ side to the other. There was an area down the road further where the main would have 
been wt in the trab el lane ofthe roadway, and at that point, they key cut the roadway and overlay the entire 
road. They also he> cut bq some driveways. 

t3ascd upon the foregoing submissions by defendants SCWA and CAC, it is determined they have not 
c.;tabIished prima fixie entitlement to an order granting summary judgment on the issue of liability as 
defendants’ si~bm~ssions have raised factual issues. There have been no expert affidavits submitted in support 
ofdef’endants application to eliminate any factual issues to demonstrate that the condition of the roadway at 
tlie t i l  ne ofttic. accident was safe and did not create an unsafe passageway for plaintiff or that it complied with 
iridus.ry standardb. Mr. K~lcommo~is  testified CAC repaired the trench with only a first lift, and although 
it wa? required that the second lift be placed the same day, it was not. There are issues of fact concerning 
mhctl~er there diould have been cones, signs or barricades placed at the site where the first lift was placed 
until the second Itit was completed. There are factual issues concerning whether the alleged uneven surface 
created a sa&> hazard, and whether SCWA knew, or should have known, of the condition of the roadway 
surt‘ace through its paving inspectors. There are issues of fact concerning whether SCWA or CAC advised 
tl-ic Tow11 01’ Soutliarnpton of the roadway condition, and whether they complied with terms of the permit 
~ssuetl b y  tlic ION n lL~ f  Southampton. 

l’urnii~g to dcfendants SCWA and CAC’s motion for summary judgment, since this court determined 
that defendants faihed to meet their initial burden, it is unnecessary to consider whether plaintiff‘s opposition 
p;iperi; raised ;i triable issue of fact (see, Fucci v Kaminsky, 18 AD3d 806, 795 NYS2d 457 [2d Dept 20051). 
I Iowever, in  reviewing the same, it is determined that plaintiff has raised factual issues which preclude an 
order gr:intlii~ 4uniniary judgment to SCWA and CAC. 

l h e  Lesiirnl,my of tile Superintendent of the Highway Department for the Town of Southampton, 
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>,upported 1)) J copy of the permit (plaintiffs exhibit A) issued to SCWA by the Town, demonstrates the 
permit had i ~ ‘ t ~ i 1 1 t l  requirements to be met by SCWA wherein they were to ensure that “Pedestrian and vehicle 
traffic is to tic protected and niaintained.” There are factual issues concerning whether SCWA and CAC 
protected vehicle and pedestrian traffic with the condition of the roadway and whether the one to one and a 
half ~iich l i p  is considered a safety issue. The permit further provides “Barricades, whether in sidewalk or 
roadway arc;. shall have prominently displayed, for police convenience, the address and telephone numbers 
o f  2-1. houi aiailability of someone who will re-establish it, in emergency.” There are factual issues 
concwnrlig n hether barricades or cones or tape or signs or other markers warning ofthe surface defect should 
hlave been i n  placc as a responsibility of SCWA or CAC, since the contract between CAC and SCWA required 
that  thc contractor shall maintain adequate signs, barricades and flashing lights on all roads under 
constmcttoii. There are factual issues concerning whether SCWA consented to CAC not using any warnings 
on th: roadw.iy o r  permitted the unprotected first lift area to have a lip, when SCWA required the temporary 
asphalt instdled by Elmore to be true and level with the road surface. Additionally, there are factual issues 
concerning n~lictliet- the lip unreasonably increased the risks of cycling, and was it the type of risk a cyclist 
vVo~illA expect mci’or have Gonsented to. 

Accortitngly, motion (006) by SCWA and CAC for summary judgment is denied. 

In niotion I 009) the Town of Southampton (hereinafter Town) seeks summary judgment on the issue 
of iiasility. and in  addition to their own arguments and submissions, adopts the factual and legal arguments 
5: ttbniitted by  t:c)unsel for co-defendants SCWA, CAC, Schmidt and Deutch, and argues that the sole proximate 
cause ofthis 2 ccidznt was plaintiffs following too closely behind the bicycle being operated by Peter Deutch 
while “tlraEing’ hehind hi.; bike. For whatever reason, argues the Town, that Deutch lost control of his 
bicycle. pla,ntlffwas unable to safely stop and avoid the accident because of drafting or tailgating at a high 
rate of speed, which resulted in her own injuries. 

i n  support o f  their application, the Town has submitted, inter alia, copies of the pleadings and bill of 
particulnrs; copy ci~f the transcript of the hearing conducted pursuant to GML 50-h of Karen Cotty; copies of 
the d~~pcisitic~ri transcripts of Karen Cotty and Peter Deutch. It is noted that defendant Town’s motion is not 
slipported by an af‘tidavit o f a  person with knowledge or a copy of the examination before trial transcript of 
a person from the ‘F0M.n and therefore fails to comport with CPLR 3212(b). However, the application of the 
Town is denitd due to the t:xistence offactual issues in the Town’s moving papers and due to the existence 
o f  fictual i s x  es  concerning assumption of the risk by plaintiff. 

William Wasterson, Jr. testified on behalf of defendant Town of Southampton (plaintiffs exhibit M) 
and st atcd he Ivorked for the Town of Southampton Highway Department seventeen years as Superintendent 
of Highwayi He stated hc is in charge of the maintenance of the 450 miles of Town-owned roads in the 
Town of SoutEiam~)ton, whiCh maintenance includes repaving, snowplowing, grass cutting, and leaf pick-up. 
I-Ic w,ts h n i  I i x  n it11 Deerfield Road and the area of Deerfield Road at Woodthrush Lane comes under his 
J LI rt d IC  t ion. 

He s:a:cd SCWA submitted a permit application to open cut a portion of Deerfield Road in the Town 
ol’ Soiitharuptclii. There was no indication from SCWA that the job had been completed. At the end of the 
job. SC‘WA wLi5 to submit ;I paper that the Town signs saying the job was completed. He did not know if that 
wis  tionc. I t  \voultl normally be kept in the file that the Town of Southampton maintains with regard to this 
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pel-mit, but hc did not know if i t  was. This was something required by SCWA, not the Town. There were no 
convl:rsation, beiween the Town of Southampton and SCWA concerning this job. He did not have any 
records conct:rniiig an inspection of the job, but stated the Town would inspect at the completion of the job. 
When askcd VI hat type of inspection the Town did, he said the job was completed as required. He did not 
knou when that inspection was done. The Town of Southampton had requirements with regard to restoration 
ofthc road surt’ace. in  the permit it issued to SCWA. To his knowledge, the work had been done ifthey signed 
off 011 the permit The Town would have physically observed the job. 

H e  t h f  i i o t  have any recall of actually seeing this road cut personally. SCWA verbally advised the 
To& r I as to LI‘ i o  thej were going to be hiring to do the work on this job as they have working relationship with 
S C W A  and they know who the contractor is because they have a yearly contract which does not require the 
Tomil’s approval The Town of Southampton or the Highway Department did not make any kind of 
~nspection of’ the urork being performed while it was being performed to ascertain whether there was 
coinpliance with the requirements of the permit. The reason no inspection was made by the Town of 
Soutl lampton a t  the site was that it is a Suffolk County Water Authority project, not a Town of Southampton 
project. He d d not  personally make a determination that the work had been performed to his satisfaction, and 
most probahl y. someone else did. He could not say who did, and there would possibly be records which are 
niaititained ir his of’fice in the Suffolk County Water Authority file. The only other document would be the 
sign-up sheet from the SCWA which they send to SCWA and do not keep. The Town of Southampton did 
not rnakc any inspiections oftlie work site during the progress of the work performed pursuant to this permit. 
,411 ol‘the rcquireinents of the Town of Southampton are on the permit. 

He st;ded tht: permit required that “Highway pavement is not to be undermined and drainage along 
highways no t  to tx obstructed.” He also stated that “Shoulder restoration on Deerfield Road, this is ‘As per 
Town speci tication with asphalt tip up.’ Replace where tip up currently exists. Trench Woodthrush Lane to 
bl: restored ,is per Town specification with one and a half inches of asphalt overlay at the intersection of two 
stated roads as a tinal restoration.” 

He &red the rule of thumb is that the pipes are 48 inches below the surface of the road. This does 
not  uiidcrniinc the road as they rip up the road. The undermining consists of the existing asphalt. They are 
expected to replace or refill the trench to approximately the same condition it was in before they dug the 
trencl I .  The temporary restoration is a responsibility of the Suffolk County Water Authority and they have 
their own specificzitions as far as what is required. The only requirement of the Town is that because the job 
has not beer t’inisl~etl, that the road becomes safe. 

He dexmbed Deerfield Road as being two and a half to three miles long. He did not know when the 
worh began 011 that  road. The work must be commenced within 90 days of the permit. He described the 
rnaduay as ing two travel lanes, one north and one south for vehicular travel. There is top asphalt on the 
surface ~ ~ 1 1 1 ~ 1 1  he stated has a lot more stones in it  as it the wearing surface. There is also a shoulder on the 
roaduay. There i b  no  requirement for inspections of the roadway within the Town of Southampton. He does 
not keep a jc~urnal or log concerning inspections of the roads. He received no complaints about the roadway 
i n  thc viciniiy of Woodthrush and Deerfield within six months of the accident. The Town does not require 
SC‘W 1 to tile or subrnit copies of contracts for the subcontractors that are actually going to be doing the work 
regxciing the cutting or the asphalting or the restoration. The Town does not maintain photographs of the 
roads in the rl m 11 No other entity made application to do any work along this same portion of the roadway. 
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l’he permit was issitled in the area for water mains running parallel to Deerfield Road. The cuts that 
are rtquired to  bc done are in  the top area of the roadway. The Deerfield travel lanes are each about twelve 
tket wide. cotnpri:,ed of top asphalt. There is a grass area along the side of the road on both sides of the road. 
Llurii ig the t 11 ne the road u ork was being done, the Town of Southampton did not place any street signs along 
the aiea of thc construction marking the construction area. He did not know if any other entity placed signs 
i n  the area o f  the construction. The Town of Southampton does not require signs in the work area; the only 
requii-ements are listed in the permit. He further testified there is no responsibility for the Town to put any 
signs up. H e  fiirtlier- stated the permit states at line five that “Pedestrian and vehicle traffic to be protected 
and maintaincd. Barridacades whether inside or on roadway area shall have prominent display for police 
convtwence arid.. addresses 24 hour sonieone who will be responsible. Pedestrians and vehicle traffic is to 
be protected and maintaincd. There shall be no unprotected or unlighted drop-offs or obstacles at any time. 
Clpen holes sliall he fenced or guarded. Permittee is required to pay all costs involving the Town, including 
man hours m t l  equipment used necessary to correct any unsafe conditions this office finds necessary to 
correct on a chargi=-back biisis.” 

He c:id not know u hen work was completed under the permit. He stated that based upon the picture 
shown hiin, he felt the project looked like it has been temporarily paved and waiting for final restoration. 
There ai e no reqiiiireinents that SCWA provide the Town with photos ofthe progress or completed work. He 
also stated t t x  t the permit provided “The superintendent of highways reserves the right at any time to revoke 
oir aniiul this permit should the said applicant fail to comply with the terms and conditions of. ..upon which 
i t  is grantetl.” H e  iilso testified that without revoking the permit, the Town of Southampton Highway 
Diepar-tment had the right to take any steps it saw fit to repair any type of opening or condition in the road 
along this project if’ they deemed it unsafe. He further stated the Town did not deem any of the work in this 
pi-ojec’t as unsafe. I Ie also stated that the reason they require the restoration asphalt to be level with the 
e:tisting asphalt if lbr a safety Factor. He stated a drop-offrefers to the edge ofpavement to a shoulder or any 
 ine even surftic c. 7 hat also applies to situations where there’s a difference in elevation between top asphalt 
and temporary ,iqhalt He fiirther testified that the work was done to the roadway on Deerfield Road and not 
the shouldei 

l’he rcwn does not deny that SCWA obtained a permit from the Town of Southampton for the work 
done i n  the arm. and the Town of Southampton has not denied ownership and control of Deerfield Road. It 
is con,-I~ided bq this court that there are factual issues concerning what, if anything, the Town did to ensure 
that the constr:iction site was safe and/or appropriately marked, and how it ensured that SCWA complied with 
thc tclnis of tlic permit to niaintain a safe passage on Deerfield Road 

Additionally, the adduced evidence does not establish that plaintiff was engaging in drafting as she 
testified that she did not at the time of the accident, and customarily, did not engage in drafting on Deerfield 
Road. Therc 2 re frictual issues concerning what constitutes “drafting” and whether plaintiff was traveling at 
a : d e  disranct and safe rate of speed under the circumstances, and whether these factors even contributed to 
plaintiff losing control of‘her bike. There are factual issues concerning what caused defendant Deutch to fall 
and fa:tual I S S L I ~ S  concerning whether plaintiffs bicycle was caused to fall over due to the lip in the asphalt. 
There are factiral tssues concerning whether there was any contact between plaintiff‘s bike and Deutch’s bike. 

“ A  g~~/eni incnta l  body, be it the state, a county or a municipality, is under a nondelegable duty to 
maintain its reds and highways in a reasonably safe condition, and that liability will flow for injuries 

[* 16 ]



Iesulting froin a breach of'the duty. Because the duty is nondelegable, even if the dangerous condition ofthe 
toad. whicri cauaed the irijury, is created by an independent contractor, the obligation imposed on the 
governmen ta 1 bodj nevertheless remains fixed" (Lopez v Rostud, 45 NY2d 6 17,4 12 NYS2d 127 [2"d Dept 
19781). "Ow responsibi1it.y of government is to provide the public with roads and highways for travel. With 
this responsibility comes the further obligation to assure, insofar as is reasonably possible, that the 
thorcuglihres of travel will be constructed and maintained in a safe condition. A governmental body would 
1-iave hard13 I-lave fulfilled its responsibility if the roadways it provided for public use were a source ofpublic 
cianger. It  i b  for tliis reason that governments have ever been most zealous to afford special protection to the 
users of street\. hrghways and other means of transportation" (Lopez v Rostad, supra). 

This court concludes that the Town of Southampton has not demonstrated prima facie entitlement to 
s1iIiiinal-y jiidEment on the issue of liability due to the existence of factual issues concerning the cause of the 
accident, assumption of the risk, and due to its nondelegable duty of providing safe roadways to the users of 
tlie road wbcrc tlie accident occurred. 

Accoi-dingl>, motion (009) by the Town of Southampton for summary judgment is denied. 

T'urning to  motion ( 0  lo), Elmore Associates Construction Corp. (hereinafter Elmore) seeks summary 
jiidgi nent on the i<)siie of liability. Elinore has been named as defendant in the main action and commenced 
the ti- irti-party action against defendant Peter Deutch. In support of its application, Elmore has submitted 
a copy of a stipulation of discontinuance executed by counsel for plaintiff and for defendant Elmore, dated 
h4arch h, 2007 (llinore's exhibit A, affirmation in further support of motion). Also in support of the 
app1ic:ation. E Imore has submitted, inter alia, copies of the pleadings; copies of the transcript from the hearing 
conducted 1)Lrsuatit to GWIL 50-h; and copies of the transcripts of the examinations before trial of Peter 
Deiitc.h, Tiiiir )thy Kilcoiiiinons, Thomas Rattler, and Richard Corazzini; and an exhibit labeled SCWA 
C onsiructioii Summary Sheet. 

In I C  r ' i e ~  ing defendant Elniore's submissions, it is determined that defendant Elmore has 
deinonstratcd prinia hcie  entitlement to an order granting summary judgment on the issue of liability. It was 
clearly set Ib-th I I I  the testimony of Timothy Kilcommons, employee of defendant SCWA, that the water 
main', were irstall~zd by Elmore Associates as the pipeline contractor on Deerfield Road. They came in, dug 
the trench, inmlled the water mains, and then backfilled and compacted the trench, and since they were in 
a paved area, -estored it with temporary asphalt. There were no inspections done by SCWA which ultimately 
rcsulted in a f iiding of' less than satisfactory work. They installed 1388.67 square yards of temporary asphalt 
p;l\et lent, at ;I depth of one and a half inches. This, testified Kilcommons, was inferred from the fact that they 
h id  a purch'ise orcler to Corazzini, and Elmore was paid for asphalt on the job. Elmore Associates finished 
tlielr \cork a t  tho \ i i  e 011 June 7.2002, prior to the date ofthe accident. Kilcommons further testified that CAC 
laid the pemiincni asphalt in this project pursuant to a restoration contract and started the job on July 24, 
3 MI; 

T h o n u  Rattler, an employee of Elmore Associates, testified at his examination before trial that he 
was litmiliai with ihc Deerfield project that took place in 2002, in that Elmore was contracted by SCWA to 
Inistall a new \sater main on Deerfield Road. He was personally at the Deerfield job everyday. A SCWA 
inspectoi w:t5 at the lob every day, but not all day long. There was noone that he can remember who came 
from tlie 'TOWI of !;outhampton. He stated the job was performed on the dirt shoulder on the edge ofthe road, 
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c m  the grass side ibr a distmce of about 3000 feet, which is dug in about twenty foot sections. The edge of 
the roadway uas  lost i n  some areas, the greatest width being a foot which was excavated with a backhoe. 
Elincre does not acore the roadway with a saw blade on a backhoe. They started work toward the middle to 
tltie end of M a y  anti finished the beginning of June. They placed temporary asphalt on the intersecting 
dr ivcbays  and anq Intersections. It was his testimony that the hole in which the piping is installed is never 
left open. ’I 11: niauimum time it is open IS ten to fifteen minutes, then it is closed up right away and backfilled 
w i t h  (d i r t  and compacted up  to grade the same elevation as the driveway and the road. Temporary pavement 
I:> placed i f  its necesary. On this job, a full dump truck passes over the edge and compacts the soil down. 
Then it IS raked o u t  and the backhoe or backfilling machine drags it flat. Then the patch is put on about an 
inch to and inch and a half thick and rolled out with a ten ton roller to make it nice and smooth. The 
tcrmp~~rary patch I !<  always intended to be level, in that it would be equal grade to the roadway for safety so 
that there w oiild not be an edge. The SCWA inspectors let thein know if there is anything that needs to be 
corre-tcd, and, if not. they are finished. Normally, the last day of the project the inspector comes with a 
completion sieet which will not be given until the job is left in a condition that they want it to be left in, 
which is safe. clean and everything is as per contract. It was normal procedure for another company to come 
i n  to do pernianent iestoration after Elmore finished. He did not know who came in for that and he did not 
know what parts of the project needed permanent restoration as that would be up to SCWA. 

Bascc tipon the submissions of defendant Elmore, it is determined that Elmore has demonstrated 
entitlement t o  dii order granting summary judgment as the adduced testimony supports that their work was 
ciompleted \sei1 bcfore the date of the accident. Defendant CAC came in at a later date and removed the 
teniporary :isdialt placed by Elmore and put in the base course of asphalt at the site on Deerfield Road, 
Icaviiig a depre~s io i~  of approximately one to oiie and a half inches for the installation of the top course of 
a.sphalt. I n  cpposing this motion, neither plaintiff or any of the co-defendants have come forward with 
~~,imi~,siblt. e\ idencc to ovcrcoine Elmore’s demonstration of prima facie entitlement to an order granting 
s i m n  iary judgmetit. Plaintiff has discontinued the action against Elmore. 

flccordingly , defendant Elmore’s motion (0 10) for summary judgment dismissing the complaint and 
ai,l cross elai n i b  asxei-tcd against them is granted. The third-party action commenced by third-party plaintiff 
Elmo-e is dismissed as well. 

FINAL DISPOSITION 
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