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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

KISHA WILLIAMS, LAUREL DAWSON, ROCHELLE Index No.: 4031 96/05 

DAWSON, ROBIN JUDD, 
Motion Date: 10/10/06 P l a i n t i f f s ,  

Motion Seq, No.: 01 

Motion Cal. No.: 

- v -  

29-35 WEST l l g T H  STREET H O U S I N G  DEVELOPMENT 
k ' U N D  CORPORATJON, and  L l S A  PORTER,  

D e f e n d a n t s .  

The following papers, numbered 1 to 4 were read on this motion for a preliminary injunction. 

PAPERS NUMBERED 

1 Notice of Motion/Order to Show Cause -Affidavits - E w t s  
I 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits ~ / *  
I 

Cross-Motion: H Yes 0 

Upon the foregoing papers, 

By Order  d a t e d  July 11, 2 0 0 6  ( S t a l l m a n ,  J . ) ,  ' t h i s  a c t i o n ,  

m o t i o n  and  c r o s s - m o t i o n  were t r a n s f e r r e d  by  random reass i .gnment  

from the  C i t y  I A S  P a r t  t o  t h i s  J u s t i . c e  and P a r t .  By s e p a r a t e  So- 

Ordered S t i p u l . a t i o n  da t ed  May 1 7 ,  2006,  t h i s  action was 

d i s c o n t i n u c d  against t h e  " C i t y  d e f e n d a n t s  on c o n s e n t  a n d  w i t h  

p r e j u d i c e "  l e a v i n g  29-35 West l l g t h  Street HDE'C a n d  Lisa P o r t e r  

a s  t h e  o n l y  r e m a i n i n g  d e f e n d a n t s  ( h e r e i n a f t e r  t h e  " d e f e n d a n t s " ) .  

By f u r t h e r  So-Ordered  S t i p u l a t i o n  da t ed  July 11, 2006,  t h e  
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~~ ~~~ 

c a p t i o n  of- I:hc a c t i o n  was amended a s  r e f l e c t e d  j .n  t h i s  Order. 

P l a i n t i f f s  are t - e n a n t s  a t  29 -35  West 199’-” S t r e e t . .  The 

c;omplaii.it a l l e g e s  t . h a t  t h e  b u i l d i n g  w a s  t r a n s f e r r e d  t o  t h e  HDFC 

i n  2 0 0 1 .  The k e n a n t s  a s s e r t  t h a t  t h e  HDE’C and  T,isa P o r t e r  

p u r c h a s e d  t h e  b u i l d i n g  w i t h  money d e p o s i t e d  by  t h e  t e n a n t s  and 

f a i l e d  t o  t e n d e r  s h a r e s  i n  t h e  c o r p o r a t i o n  t o  t h e  p l a i n t i f f s .  

P l a i n t i f f s  t h e r e f o r e  seek a d e c l a r a t i o n  t h a t  t h e y  a r e  

s h a r e h o l d e r s  i n  t h e  HDFC and t h a t  a s  s h a r c h o l d e r s  t h e y  have  

s t a n d i n g  t o  c h a l l e n g e  t h e  a c t s  o f  the I-IDFC t h a t  p l a i n t i f f s  claim 

a r e  i n  v i o l a t i o n  oi t h e  HDE’C c h a r t e r  and  by- laws .  

By t h e  O r d e r  t o  Show Cause  which was s i g n e d  on September  1 5 ,  

2 0 0 5 ,  . t h e  p l a i n t i f f s  s o u g h t  t o  e n j o i n  t h e  d e f e n d a n t s  from 

continuing non-payment p r o c e e d i n g s  b r o u g h t  a g a i n s t  t h e  

p l a i n t i f f ‘ s  i n  Hous ing  C o u r t .  The c o u r t  g r a n t e d  t h e  p l a i n t i f f ’ s  

a t e m p o r a r y  r e s t - r a i n i n g  o r d e r  ( T R O )  for s u c h  r e l i e f .  . T h e  TRO was 

c o n t i n u e d  p u r s u a n t  t o  s t i p u l a t e d  o r d e r s  d a t e d  Sep tember  2 3 ,  2 0 0 5 ,  

J a n u a r y  2 0 ,  2 0 0 6 ,  F e b r u a r y  8 ,  2 0 0 6 ,  March 2 8 ,  2 0 0 6 ,  May 2 ,  2 0 0 6 ,  

and  May 17, 2 0 0 6 .  The c o n t i n u a t i o n  o f  t h e  TRO was c o n d i t i o n e d  

upon t h e  p l a i n t i f f s  payment of u s e  and occupancy .  By a n  I n t e r i m  

Order  d a t e d  J u l y  11, 2 0 0 6  ( S t a l l m a n ,  J . ) ,  t h i s  c o u r t  s e t  f o r t h  a 

b r i e f i n g  s c h e d u l e  to a l l o w  t h e  d e f e n d a n t s  t o  interpose a c r o s s -  

m o t i o n  and  reply p a p e r s  and  t o  a l l o w  t h e  p l a i n t i f f s  t o  submi t  

o p p o s i t i o n  t o  t he  c r o s s - m o t i o n  and t h e  a c t i o n  was t h e n  

t r a n s f e r r e d  t o  t h i s  Part f o r  d e t e r m i n a t i o n  of  t h e  p a r t i e s ’  
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respective applications. The Interim Order also stated that 

“[tlhc cxisting stay as to tihose plaintiffs currently protected 

by a stay (K. Williams, L. Dawson, R. Dawson and R. Judd)  is 

hereby modified t.o permit non-payment p r o c e e d i n g s  to proceed; 

however, execution of judgment, a n d  service of a Marshall‘s 

notice and execution of a warrant is stayed pending final- 

determination of the motion and cross-motion. Timely payment of 

U & 0 as previ-ously ordered is a condition of the continued 

stay. ” 

Defendants have cross-moved to dismiss the complaint 

pursuant to CPT,R 321.1 (a) (11, (2), ( 3 ) ,  (5), ( 8 ) ,  and to vacate 

the TRO. 

DeEendants argue that this court 1.acks jurisdiction over 

them because the plaintiffs failed to serve the summons and 

complaint upon them and because proof of service was never filed 

with the court. Plaintiffs admit that proof  of service of the 

Order to Show Cause and the summons and complaint was not filed 

with the court. 

‘I’he court. finds that it h a s  personal jurisdiction over the 

defendants. The September 15, 2005, Order to Show Cause d i r e c t e d  

that the pl-aintiffs were to serve the defendants with the ”order, 

toyet-her w i L h  a copy of the papers in support thereof, along with 

service of the summons and complaint by personal service.“ 

Although CPT,R 3211 (e) requires that “papers in opposition to a 
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motion based upon improper service shall cant-ain a copy of the 

proof  of service, whether or not previously f i l e d , "  defense 

counsel admittcd at o r a l  argument on this motion on October 10, 

2006, that. t .hc plajntiffs "served the o r d e r  to show cause" upon 

the defendants and that the summons and compl.aint were attached 

to the order to show cause. Defendants however contend that the 

plaintiffs were required to serve the summons and complaint 

separately from L h e  Order to Show Cause a n d  that the failure to 

do so requires dismissal of the action. 

Dcfendants are incorrect. The Fourth Department has held 

that service of il summons confers jurisdiction even where the 

s ~ ~ m r n o n s  is merely a n  exhibit to motion papers stating "[tlhere is 

no stat-utory requirement that the summons must be served alone 

(Matsuo v Maltsuo, 92 A D Z d  710, 710 [3d Dept 19831; see C P L R  308; 

but see 1qlcsia.c; v Rodrisuez, 143 Misc 2d 498 [Sup Ct, Kings 

County 19891). Personal service of the summons is complete when 

the summons is 'dcliver[ed]' ( C P L R  308 [l]), and ' [ a l l 1  the 

process server has to do is tender the summons to t h e  defendant' 

(Siegel, N Y  Prac § 66, at 93 [3d ed]) . "  Palladino v Sarqent, 6 

AD3d 1082, 1084 ( d t h  Dept 2004). The court n o t e s  that although 

the affidavit of defendant Lisa Porter states that the defendants 

were not served with a copy of the complaint, the defendants do 

not deny that t.hey were served with a copy of the Order to Show 

Cause contai.ni.ng t h e  summons and complaint. By conceding that 
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t h e y  werc p r o p e r l y  s e r v e d  w i t h  I:he Orde r  t o  Show Cause ,  t h e  

cleEendan1::I; a l s o  c o n c e d e  t h a t  t h e y  were s e r v e d  w i t h  t h e  summons 

and  c o m p l a i n t  c o n t a i n e d  t h e r e i n  a n d  t h e r e f o r e  t h e  d e f e n d a n t s  have 

waived  any o b j e c t j o n  t o  t h i s  c o u r t ' s  j u r i s d i c t i o n .  

'The c o u r t  a g r e e s  wi.th d e f e n d a n t s  t h a t  t o  t h E  e x t e n t  t h e  

c o m p l a i n t  seeks  r e l i e f  f rom t h e  now d i s c o n t i n u e d  City d e f e n d a n t s ,  

those c l a i m s  a r e  n o t  o p e r a t i v e  a g a i n s t  t h e  d e f e n d a n t s .  The 

p l a i n t i f f s  c o n c e d e  t h i s  a rgument  and  t h e  c o u r t  s h a l l  t h e r e f o r e  

g r a n t  d i s m i s s a l  of  t h e  p l a i n t i f f s '  f i r s t ,  t h i r d ,  f i f t h  a n d  s i x t h  

c a u s e s  o f  a c t i o n .  

However, t h e  c o u r t  f i n d s  t h a t  t h e  p l a i n t i f f s '  s e c o n d  c a u s e  

o f  a c t i o n  s u f f i c i e n t l y  p l e a d s  a c a u s e  of  a c t i o n  f o r  b r e a c h  of 

c o n t r a c t  i n s o f a r  a s  i t  i s  a s s e r t e d  t h a t  d e f e n d a n t s  r e c e i v e d  money 

f rom t h e  p l a i n t i f f s  arid f a i l e d  t o  d e l i v e r  s h a r e s  i n  t h e  HDFC. 

Rased upon the r e s o l u t i o n  of t h e  s e c o n d  c a u s e  of  a c t i o n  t h e  

p1 .a i .n t i f f . s  m a y  h a v e  s t a n d i n g  t o  r a i s e  t h e  c o r p o r a t e  g o v e r n a n c e  

c l a i m  i n  t h e  f o u r t h  c a u s e  of  a c t i o n  a n d  t h e r e f o r e  t h a t  c l a i m  i s  

n o t  s u b j e c t  t o  d i s m i s s a l  a t  t h i s  p r e - a n s w e r  s t a g e  of  t h e  

1 i t  j. ga t i on . 

D e f e n d a n t s '  s t 3 t u t . e  of  l i r n i  tat-ions and  l a c h e s  argument-s  l a c k  

meri1:. P l a i n t i f f s '  have  d i s c o n t i n u e d  t h e i . r  A r t i c l e  7 8  c l a i m s  

a q a i n s t  t h c  C i t y  d c f e n d a n t s  and  t h e r e f o r e  t h e  r e m a i n i n g  c l a i m s  

a g a i n s t  t h e  d e f e n d a n t  sound  i n  c o n t r a c t  are timely u n d e r  t h e  

a p p l i c a b l e  l i m i t a t i o n s  p e r i o d .  F u r t h e r m o r e ,  p l a i n t i f f s '  
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r e m a i n i n g  c l a i m  seeks a d e c l a r a t i o n  of  t h e i r  s h a r e h o l . d e r  r i g h t s  

and j .5 nol: e q u i t a b l e  i n  n a t u r e .  “While  l a c h e s  i s  a d o c t r i n e  

p e c u l i a r l y  appl  j c a b l e  t.o su i t s  i n  e q u i t y  i t  does n o t  o p e r a t e  t o  

b a r  a c t i o r i s  a t  l a w .  And l a c h e s  w i l l  b e  no d e f e n s e  t o  a n  

e q u i t a b l e  a c t i o n  where t h e  S ’ t a t u t e s  of  L i m i t a t i o n  p e r t a i n i n g  t o  

act . i .ons a t  l a w  a r e  a p p l i c a b l e ,  because t h e  remedy i s  c o n c u r r e n t  

a t  law and i n  c q u i t y .  Thus an  a c t i o n  for a n  equitable remedy i n  

a i d  o f  o r  t o  e n f o r c e  a legal r i g h t  i s  n o t  b a r r e d  by i , n a c t i o n  

u r i t i l  t h e  lcgal r e m e d y  i s  b a r r e d  by  t h e  S t a t u t e  of L i m i t a t i o n s . ”  

Bohemi.an B r e t h r c n  P r e s b y t e r i a n  Church v G r e e k  A r c h d i o c e s a n  

C a t h e d r a l  of Holv  T r i n i t y ,  9 4  Misc2d 8 4 1 ,  8 4 5  -846  (Sup C t ,  N Y  

Counl:y 1 9 7 8 ) .  

T h e  c o u r t  s h a l l  grant p l a i n t i f f s ’  m o t i o n  € o r  a p r e l i m i n a r y  

in junc t i . o r i  s t a y i n g  t h e  Housinq C o u r t  p r o c e e d i n g s  on t h e  same 

terms a s  t h e  e x i s t i n g  ‘TRO. T h e  p l a i n t i f f s  have  a l l e g e d  t h a t . t h e y  

have  been  d e p r i v e d  o f  t h e i r  r i g h t  t o  be shareholders i n  t h e  HDFC. 

T e l l i n g l y ,  t h e  d e f e n d a n t s  i n  o p p o s i t i o n  t o  t h e  m o t i o n  have  n o t  

d i s p u t e d  a n y  o f  t h e  f a c t s  r a i s e d  i n  t h e  p l a i n t i f f s ’  m o t i o n  w i t h  

r e s p e c t  t o  t h e i r  claim t h a t  t h e  defendants‘ a c t s  have  d e p r i v e d  

them of t-he o p p o r t u n i t y  t o  become owners  i n  t h e  p r e m i s e s .  Based 

upon t h e  f a c t s  b e f o r e  t h e  c o u r t  a t  t h i s  t i m e  i n c l u d i n g  t h e  

a f f i d a v i t s  o f  t.he r e s p e c t i v e  p a r t i e s ,  i t  a p p e a r s  t h a t  t h e  t e n a n t s  

exec:uCed s u b s c r i p t i o n  a g r e e m e n t s  t o  p u r c h a s e  s h a r e s  i n  t h e  

c o n v e r s i o n .  I t  f u r t h e r  a p p e a r s  t h a t  t h e  d e f e n d a n t s  u t - i l i z e d  a 
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t e n a n t ’ s  a s s o c i a t i o n  bank a c c o u n t  t o  p u r c h a s e  t h e  p r e m i s e s  f rom 

t h e  C i t y .  T h e  d e f e n d a n t s  p r e s e n t  no d o c u m e n t a t i o n  such a s  b y -  

l aws ,  m i n u t e s  o r  rules  r e l a t i n g  t o  t h e  o p e r a t i o n  o f  t h e  HDFC n o r  

i s  t h e r c  a n y  e v i d e n c e  t h a t  t h e  d e f e n d a n t s  p r o v i d e d  n o t i c e s  t o  t h e  

p l a i n t i f f s  a b o u t  t h e i r  r i g h t s  i n  t h e  c o n v e r s i o n .  

On t h e  f a c t s  b e f o r e  t h i s  c o u r t ,  ,the p l a i n t i , € f s  have  

e s t a b l i s h e d  a l i k e l i h o o d  of  success  on t h e  m e r i t s  o f  t h e i r  claims 

t h a t  t h e y  were d e p r i v e d  of  t h e i r  c o n v e r s i o n  r i g h t s  b y  t h e  HDFC. 

Were t h e  p l d i n t i f f s  t o  be e v i c t e d  p r i o r  t o  a d e t e r m i n a t i o n  of t h e  

r i g h t s  a s  owners  of  t h e  p r e m i s e s  a s  opposed t o  mere lessees, t h e  

p 1 a i n t ; i f f s  would  s u f f e r  i r r e p a r a b l e  harm i n  l o s i n g  n o t  o n l y  t h e  

v a l u e  of t h e i r  homes, b u t  t h e i r  p l a c e  of a b o d e .  A s  s t a t e d  b y  t h e  

Court i n  a s i m i l a r  c o n t e x t  “ [ a l l t h o u g h  w e  h a v e  g r a v e  d o u b t s  

r e g a r d i n g  t h e  l i k e l i h o o d  of  p l a i n t i f f s ’  success  on  t h e  meri ts ,  

t.hey h a v e  d e m o n s t r a t e d  t h a t  i f  a p r e l i m i n a r y  i n j u n c t i o n  i s  n o t  

g r a n t e d ,  a n y  s u b s e q u e n t  judgment  m i g h t  b e  r e n d e r e d  i n e f f e c t u a l .  

Many of the p l a i n t i f f s  . . . c a n n o t  a f f o r d  t h e  scheduled r e n t  

i n c r e a s e  and h a v e  no a l t e r n a t i v e  r e s i d e n c e  t o  avail t h e m s e l v e s  of  

d u r i n g  t h e  p e n d e n c y  of  t h e  a c t i o n .  T h e  p u r p o s e  of  FI p r e l i m i n a r y  

i n j u n c t i o n  i s  t o  m a i n t a i n  t h e  s t a t u s  qi io .”  S c h l o s s e r  v U n i t e d  

P r e s b v t e r i a n  Home a t  S v o s s e t ,  I n c . ,  56  A D 2 d  6 1 5  ( 2 d  Dept 1 9 7 7 ) .  

F i n a l l y ,  t h e  eyur i - t i c s  b a l a n c e  i n  favor of t h e  p l a i n t i f f s .  

P r i v a t e  Hous ing  F i n a n c e  Law 11 s e t s  f o r t h  t h e  s t r o n g  l e g i s l a t i v e  

p o l i c y  t h a t  TTDFC c o n v e r s i o n s  a r e  i n t e n d e d  to p r o v i d e  I n c e n t i v e s  
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t o  crcat-e  h o u s i n g  f o r  l o w  income t e n a n t s  s u c h  a s  t h e  p l a i n t i f f s  

and  t h e  a l l e g a t i o n s  i n  t h e  c o m p l a i n t  t h a t  t h e  s t a t u t o r y  p r o c e s s  

arid p r o c e d u r e  h a s  n o t  b e e n  f o l l o w e d  s o  a s  t o  e f f e c t u a t e  t h e  g o a l s  

e x p r e s s e d  i n  [:he s t a t u t e  raise a s e r i o u s  c l a i m  wor thy  of d u e  

c o n s i d e r a t i . o n  by  t h i s  c o u r t .  

T h e  c o u r t  shall i n  a c c o r d a n c e  w , i th  t h e  f o r e g o i n g  deny t h e  

c r o s s - m o t i o n  t o  d i s m i s s  t h e  compla ink  t o  t h e  e x t e n t  of t h e  claims 

a s s e r t e d  a g a i n s t .  t h e  HDFC and  L i s a  P o r t e r .  The c o u r t  s h a l l  g r a n t  

t h e  p l a i n t . i f € s '  m o t i o n  f o r  a p r e l i m i n a r y  i n j u n c t i o n  upon t h e  same 

terms as se t  f o r t h  i n  t h e  c o u r t ' s  July 11, 2006, I n t e r i m  O r d e r  

( S t . a l l m a n ,  J . )  c o n d i t i o n e d  upon t h e  paymcn.t of u s e  and  occupancy  

which s h a l l  s e r v e  a s  t h e  u n d e r t a k i n g  r e q u i r e d  by CPLR 6 3 0 1 .  

the e x t e n t  t - h e r e  a r e  issues s u r r o u n d i n g  t h e  payment of  u s e  and 

occupancy  t h o s e  s h a l l  be b r o u g h t  b e f o r e  t h e  c o u r t  a t  the 

p r e l i m i n a r y  c o n f e r e n c e  s c h e d u l e d  h e r e i n .  

To 

A c c o r d i n g l y ,  i t  i s  

ORDERED t h a t  p u r s u a n t  t o  t h i s  c o u r t ' s  Order dated J u l y  11, 

2 0 0 6 ,  t h e  c a p t i o n  o f  t h i s  a c t i o n  i s  amended as r e f l e c t e d  by t h e  

c a p t i o n  of t h i s  ORDER and  t h e  C l e r k  i s  d i r e c t e d  t-o amend t h e  

c o u r t  records  a c c o r d i n g l y ;  and  i t  i s  f u r t h e r  

O R D E R E D  t h a t  t h e  d e f e n d a n t s '  c r o s s - m o t i o n  t o  d i smis s  t h e  

c o m p l a i n t  is GRAN'TED a s  Lo p l a i n t i f f s '  f i r s t ,  t h i r d ,  f i f t h  and 

s i x t h  causes  of a c t i o n ;  arid i t  i s  f u r t h e r  
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ORDERED that de [ e n d a n t s ‘  cross-motion to dismiss is 

otherwise DENIED; and it is further 

ORDERED t.hat plaintiffs’ motion for a preliminary injunction 

is GRANTED upon the terms set forth in this court’s J u l y  11., 2006 

Interim Order, to wit “ [ t l h e  existi-ng s t a y  as to those plaintiff:; 

current:..ly pro(1ected by a stay (K. Williams, L. Dawson, R. Dawson 

and R. Judd) is hereby modified t o  permit non-payment proceedings 

t o  proceed; however, execution of judgment, and service of a 

Marshall’s notice and execution of a warrant is stayed pending 

final determination of the motion and cross-motion. Timely 

payment of [use and occupancy] as previously ordered is a 

cor-idiLion of the continued stay”; and it is further 

ORDERED that the parties are directed to attend a 

preliminary conference on February 13, 2007, a t  9:30 A.M., in IAS 

P a r t  59, Room 1254, 111. Centre Street, New Y o r k ,  N e w  York 10013. 

T h i s  is the d e c i s i o n  and order of the court. 

Dated: Januarv 18, 2007 ENTER: 

j 0 / ) I  /I \ ,~~ ,, , 
F 

y . y r  J.S.C. 
T 

DEBRA A. JAMES 
J.S.C. 
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