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FOR THE FOLLOWING REASON(S):

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: _ BERNARD J. FRIED PART __60
Justice F % T o
HERTZEL TAL, E 'V‘
: INDEX NO. 107328-/06
Plaintiff,
MOTION DATE

MOTION SEQ. NO.

BERNICE K. LEBER, ARENT FOX, PLLC,
JOHN DOE NO. 1 d/b/a “ARENT FOX”
AND JOHN DOE NOS. 2-10,

Defendants.
MOTION CAL. NO.

The following papers, nhumbered 1 to were read on this motion tolfﬁ ' ;
_ ‘ PAPE ﬁsié’

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits . 1g Z

Answering Affidavits — Exhibits
o YOry
Replying Affidavits .L%—

OF’:IG:

Cross-Motion: [ ] Yes [] No

Upon the foregoing papers, it is ordered that this motion

THIS MOTION iS DECIDED IN ACCORDANCE WITH THE

ATTACHED MEMORANDUM DECISION.

e 7] 18/3— V@\/ ﬂ/(

\ J.S.C.

D J.FRIED

Check one: [ ] FINAL DISPOSITION DX N L DISPOS#HON
Check if appropriate: [] DO NOT POST || REFERENCE
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Justice i 2w .
HERTZEL TAL, AWE
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MOTION DATE
o V -
MOTION SEQ. NO.
BERNICE K. LEBER, ARENT FOX, PLLC,
JOHN DOE NO. 1 d/b/a “ARENT FOX”
AND JOHN DOE NOS. 2-10,
Defendants.
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" - " f P ; o g ! r EL , f
Dated: 7 / ! g/ % ,Z/.V / Ve u”
l v : J.S.C.

_ . BERKARD J. FRIED
Check one: __ FINAL DISPOSITION DX Noﬁﬁ’f INAL DISPOSHION

Check if appropriate: _ | DO NOT POST | | REFERENCE




[* 3]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 60

HERTZEL TAL,
Plamtiff, Index No.:
107328-06
- ag ainst -
BERNICE K. LEBER, ARENT FOX, PLLC,

JOHN DOE NGO, 1T d/b/a “ARENT FOX” AND
JOBN DOE NOS. 2-1¢

FRIED, I

This is an acticn for damages based on alleged legal maipractice brought by plaintiff

Hertzel Tal against Bernice K. Leber and Arent Fox, PLLC, John Doe No. 1 d/b/a “Arent

Fox,” and John Dioe Nos. 2-13, (collectively “Defendants”). By way of Order to Show Cause,

AN

defendants move for an order to compel additional responses to the Verified Bill of

Particulars {“Bil”) served by plaintiff. The motion to compel is granted in part and denied

: each disputed item of the Bill in turn:

- to the allegations in paragraph S of the Complaint, defendants demand
plamtiff to 1dentify the names of defendants John Doe Nos. 2-10 and the nature of their
invelvement with the named defendants in the events giving rise to this action. Plamtiff
refterates the general allegations found in the complaint and stated that he has no other
knowledge of their identities at this tim

Motion o compel is dented.  Plaintiff has stated that it has no further information

because he currently has ne knowledge of the 1dentities of these defendants.

O
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2. With respect o the allegations in paragraph 6 of the Complaint, defendanis demand

plaintiff fo identity the exact date plaintiff engaged defendants to act as his attorneys in

the Malakan Action and the methed by which such engagement was made. In the Bill,

plaintiff gives a general account of the time and method of the engagement and directs
defendants to their records to retrieve the exact information requested.

Motion to corapel is granted. Plamntiff should expiain why the records are not

avallable to him in preparing aresponse. Addifionally, plamntiff must answer the demand
n if he believes defendants have the requested information.

5. With respect to the allegation in paragraph 7 of the Complaint, defendants demand

plaintiff to specify the “advice and representation” provided by defendants that resulted

in the Malakan Action. Plaintif{s response broadly states that plaintiff consulted with

defendant Leber, explained his grievance against Albert Malekan and others, and was

subsequently advised to commence the Malakan action. Plaintiff also refers defendant

to the complaint in the Malckan Action.

Motion io compel is granted. Plamntiffs response lacks the requisite specificity. The

specific material requested is discoverable and the proper subject of a bill of particulars

as that material is a crifical part of plaintiffs legal malpractice cause of action. See

Brannigan v. City of NY, 224 A D.2d 340, 341 (1st Dep’t 1996). Furthermore, “each

item of a demand should be answered separately and categorically under its own number
without reference either 1o the complaint or to other portions of the bill of particulars.”

Whirl Knite, Tne.. v. Adler Bus, Machs. Inc., 54 A.D.2d 760, 760 (2d Dep’t 1976),

N2
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4. With respect to the aliegations in paragraph % of the Complaint, defendants demand

plaintiff to specify the names of “Plaintiff’s now former partners.” Plaintiff’s response

lists three individuals by name.

Motion to compel is denied. Plaintiff has provided the requested information.
5. Withre 1o the allegations of paragraph 9 of the Complaint, defendants demand
plaintiff to set forth the bases for the allegation that there was an “existing arrangement”
between plaintiff and Malakan and specify the terms of such an arrangement.

Motion to compel 1s granted. Plaintiff's response fails to specify the bases for this

atlegation or the terms of the alleged arrangement.

6. With respect to allegations in paragraph 15 of the Complaint, defendants demand

4

plaintiff to state the exact date that defendants’ representation of plaintiff concluded.
Plaintiff responds that the representation was “until at least July 3, 2002.”

Motion to compel i1s granted. Plaintiff fails to expiicitly answer the demand or

explain why the information is tnavatlable to him.

7. Withrespect to the allegations in paragraph 18 of the Complaint, defendants demand
plaintiff to identify every instance in which defendants were negligent and careless
their representation of plaintiff in Malakan Action, the dates of such instances, and the
specific person(s) acting on behalf of the defendants at that instance. Piaintiff reiterates

the broad allegaticns stated in the complaint.

Metion to compel is granted. In a negligence action where the party is required to
provide a bill of particulars, that party must comply with the demand to supply the

surrounding the aileged negligence on all elements as to which that party bears the

Lol
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burden of proof. 159 W, 80th St. Corp. v. Interstate Ins. Group, 21 A D.3d 834, 834 (1st
Dep’t 200351

8. Withrespect to allegations in paragraph 19 of the Complaint, defendants demand that
plamtiff identify the “documents and agreements” that defendants allegedly failed to

include n opposition to the motion to dismiss in the Malakan Action.

Mgtion to compel is granted. Plaintiff must identify such documents with reascnable
specificity.  Plaintiff’s response, which states “documents relating to the failed
rabbinical arbitration,” does not meet this standard.

8. With respect to allegations in paragraph 20 of the Complaint, defendants demand
plaintiff to set forth the bases of his allegation that had the documents mentioned in
paragraph 19 been included in opposition to the motion to dismiss, the motion would
have been denied. Plaintif”s response does nothing more than refer to the above items

of the Bill and the Complant.

Motion to compel is granted. The purpose of a hill of particulars is not to restate
|
| L
allegations but to “amplify the pleadings, limit the proof and prevent surprise at trial.”

Y g

Tarris v. Ariel Transp. Corp,, 37 A.D.3d 208, 308 {1st Dep’t 2007). And, as earlier

mentioned, “each item of a demand should be answered separately and categorically . .
without refers either to the complaint or to other portions of the bill.” Whiri Knits,
Inc, 54 A.D.2d at 760
10— 11, Net contested.
12. With respect to allegations in paragraph 22 of the Complaint, defendants demand

plaintiff to set forth the bases of the allegations that a theory of an overall partnership in the

O
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Malakan Action was not well-supported by the facts or documentary evidence. Plaintiff

refers defendant to the trial court and appellate division decistons.

Motion to compel is granted. Plaintiff must answer with reasonable specificity.

—

With respect ‘o zllegations in paragraph 24 of the Complaint, defendants demand
plamntff to set forth the bases of the allegation that at the oral argument on the motion to
dismiss in the Maiakan Action, defendant Leber answered in the negative when asked by the
Court if she had any written evidence of plaintiff’s alleged agreement with the Malakan

defendants concerning the 7" Avenue Property

Motion to compel is denied. This negative reply is set forth in paragraph 25 of the

Complaint, not paragraph 24.
14, With respect to the allegations in paragraph 25 of the Complaint, defendants demand
plaintiff to specify the written proof of plamntiff’s alleged agreement with the Malakan
defendants concerning the 7" Avenue Property.

Motion to compel is granted. Plaintiff must answer with reasonable specificity.

Merely referring defendant to documents attached to a motion in the Malakan Action i
madequate.

15. Not contested.

16. With respect o allegations in paragraph 28 of the Complaint, defendants demand
plaintiffto set forth the specific respects in which defendants “otherwise negligently and
carelessly handled the Malakan Action.” Plaintiff states that there are no other grounds
cther than those set forth previously in the Bill.

o

Metion to compel is denied. The response is sufficient.

L
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17. Defendants demand plammtiff to identify all damages suffered as a result of defendants
alleged negligence and carelessness and to set forth the manner by which the negligence and
carelessness proximately caused specific items of damage.

Moetior to compel is denied. Plaintiffs response, at this point in the action, 18

sufficient.
18. With respect t¢ allegations in paragraph 29 of the Complaint, defendants demand
plaintiff to set forth the bases of the allegation that as a result of defendants’ actions, plaintiff
lost his interest in the opportunity te purchase the 7" Avenue Property. Plaintiff admits that
this allegation 13 not entirely accurate. Plaintiff maintains, however, that he lost the
reasonable monetary value ir: the property when the Malakan Action was dismissed.

Motion to compel i denied.

12, Not contested.

20. With respect to allegations n paragraph 30 of the Complaint, defendants demand

plaintiff to set forth the specific respects in which he incurred legal fees and expenses to the
defendants that were not justly payable and to provide a detailed calcuiation and explanation

describing how an amount of approximately $85,000.00 was reached.

Meotion to compelis denied. This information can be sought during further discovery.

ith respect to the allegations in paragraph 35 of the Complaint, defendants demand
plaintiff to specify cach respect n which defendants allegedly breached their fiduciary duty.
Plamntiff’s response merely refers to other items of the Bill.

Metion to compel 18 grantec. The purpose of a bill of particulars 1s not to restate

allegations but to “amplify the pleadings, limit the proof and prevent surprise at trial.”
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12.3d at 308, And, “each item of a8 demand should

Harris v. Ariel Transp. Corp.,

be answered separately and categorically . . . without reference either to the compiaint

or to other pertions of the bill.” Whirl Knits, Tnc., 54 A.D.2d at 760.
t contest

DATED:




