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SLJPREME COlJRT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PAII?' 39 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

CAPITAL Z FINANCIAL SERVICES FUND I I ,  
L.P., a Beiniuda limited partnership, C'APITAL Z 
FTNANCIAL SERVICES PRIVA'I'E FUND 11, L,P., 
a Bennuda limited pai-tncrsliip, INSURANCE 
PARTNERS, L.P., a Delaware limited partnership, 
and INSURANCE PNYTNERS OFFSHORE 
(BERMUDA), L P . ,  a Bermuda limiled partnership, 

P I ain ti ilk, 

- against - 
I \ 

'1. : 

HEALTH NET, INC., a Delawarc corporation, 

HELEN E. FREEDMAN, J.: 

hdcx No. 603375/03 

Plaintiffs Capital Z Fiiiancial Services Fund 11, L.P., Capital Z Fiiiaiicial Scrviccs Private 

Fund 11, L.P., Lnsurarice Partners, L.P., and Insiirance Partiiers Offshore (Bcrmuda), L.P. allege 

that Fouiidation Hcalth Systcms, Inc. (FHC), the predecessor of defendant Health Net, h c .  

(Health Net) (collectively, Cap Zj  breached a contract in connection with Cap Z's financing the 

purchase by Superior National Iiisuraiicc Coiiipany (Superior) of Rusincss Insurance Group 

(BIG), a collection of four worker's cornpensatioii cai~iers. Cap Z also alleges that Health Net 

inisrepresented the extent of BIG'S rcservcs to covcr anticipated workcr's compensalion claims, 

and that these niisrepresentalioiis caused them to sirstain monetary damages. 

Factual Background and Allegations 

Originally, tlic coiiiplajiit contaj iicd four causcs of action for breach of contract, breach of 

the covenant of good hit11 and [air dcaling, fraudulent inducement, and fraud. Health Net made a 

pre-answer motion lo dismiss the complaint. hi a decision dated May 4, 2006 (Prior Dccision), 
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this court dismissed tlic latter three causes of action, and stnick the request in the complaint for 

puiiitivc damages. Health Net iiow iimvcs, pursiiaiil to CPLR 3212, for summary judgment 

clismissing the remaining (breach of contract) causc of action. 

That causc of action alleges that Health Net breached express warranties and covenants of 

the operalive Purchase Agrecinciit, cxcculed on May 5 ,  1998, by intentionally understating RIG’S 

liabilities and the financial health olBICi’s “Captive Programs.” Paragraph 5.1 of the Purchase 

Agreenient requires Health Net to indemnify C‘ap Z, as an affiliate of Supcrior, and hold it 

harmless with respect to any losscs sustained because of the breach of a rcpresentalion coiitaiiied 

in the agreement. 

According to the complaint, prior to the cxccution of the Purchase Agrecment, Health Net 

or RTG ohtaincd a “Reserve Cover” from Amcrican Reinsurance Company (American Re). 

SLtbsequently, American Rc 1-cfbscd to honor its obligations under the Rcserve Cover because of 

Health Net’s niisrepresentatioils arid omissions. By 2000, BIG’S reserve deficiency at the time of 

the December 1998 closing excccdcd $400 niillion, and Superior was i‘orccd to settle with 

Ariieiicaii Re. On March 3, 2000, California insurancc rcgulators seized Superior’s iiisuratice 

coiiipaiijos, iiicluding BIG, after BIG and Supcrjor bccanic insolvent. 

In the Prior Decision, this court dismissed thc fraud causes of action (third and fourth) on 

tlic gouiid that thc “disclainier” provisions o r  the Purchase Agrecnicnt barred the prosecution of 

tliose claims, and documcntary evidence entitled Health Net to a pre-answer dismissal. Health 

Net had not moved lor disiiiissal of the breach of contract cause o r  action on that ground. II iiow 

so nioves, arguing that t h i s  c ; i i i ~  (3 I‘ action should be dismissed because o r  the agreement’s 

ciisclainicr provisions, and, for the additional reason that it is time-barred. 
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TI i s c u s s ion 

The breach of contl-actiindemnification claim is based solely upon representatioiis 

1-egarding the amount oftlie reserves, as were tlie now-dismissed fraud causes of action. As 

previously determined in this action, Delaware law governs the interpretation or  the terms of‘tlic 

Purchase Agreement. Under Delaware law, Ilie elenienls of a breach of contract claiiii are (1) a 

contractual obligation, (2) 3 hi-cacli 01‘that obligation by dcfcndant, and (3) resulting damage to 

plaintiff (H-M Wexfonl Ll,c’ v Et7~r77, J n c ,  833 A2d 129, 140 [Chancery Ct, Del 20031). Here, 

[lie breach of contract is unlenable because the Purchase Agreement has not created any 

contractual obligation predicaled iipon information regarding the reserves (id. ). 

Section 2.6 (c) of the Agreement (i.e., the “disclaimer clause”) provides that Health Net is 

making: 

“no representation or waimity with respect to . . . the reserves of the Seller 
Subs i di ari es for 1 osscs o r  1 oss acljustmcnt cxpenses (including, without 1 ini i tat ion, 
whether such reserves or liabilities are adequate or sufficient).” 

When the language of a contract is plain arid unambiguous, binding effect should be given to its 

cvidcrit incaiiing (Allied ~ ’ q ~ i f ( i l  (.orp. v GC’-Sun Tloklings, L.P., 910 A2d 1020 [ C‘hsncery C‘t, 

Del ZOOO]). Nevertheless, Cap Z argues that this disclaimer is not dispositive in Health Net’s 

favor, because i t  applies solely lo lhe December 3 1, 1997 finaricials (“12/31/97 Financials”), and 

this action is based upon claims-rclated liabilities (i.e., reserve shortfills) that Cap 2 discovered 

only after the execution of the Purchase Agreement in May 1998, and prior to the closing or  the 

traiis;i~tion in  December 1 998. Howevei-, the relevant portion of section 2.6 (c) is not limited to 

tlie 12/31/97 Financials. It states, in its entirety: 

“Notwithstanding any other provision or  this Agreement (including Sections 2.6 
and 2.7), Seller makes no representation or warraiity with rcspcct to (i) the items 

3 

[* 4 ]



set forth in Section 2.6 of the Disclosurc Schedule (the ‘Listed Ttems’) or (ii)  the 
reserves of the Seller Subsidiaries for losscs or loss adjustment expenses 
(including, without lirni tation, whether such rcscwes or liabilities are adequate 01- 

sufficient). Purchascr acknowledges that nothing in this Agrecmcnt (including 
Scctions 2.6 nncl 2.7) is intended to, or shall be construed to, provide a guaranty of 
the adequacy of (i) the Listed Items or ( 1 1 )  the loss and loss adjustment expense 
reserves of Seller as shown in the Financial Statements of the STAT Financial 
Statements.” 

Cap Z contends that the h s t  sentence impliedly liniits the disclaimer to the 12/3 1/97 

Financials, because the second senleiice does so. I-lowcver, the first sentence pertains to 

representations and warrmtics, whereas the second sentence pertains to guaranties. The 

sentences serve diffcrcnt purposes, and there is no basis to constnic thc first senteiice as being 

limited to the Financials referenced in the second scntcrice. 

While Cap lii, argucs that Hcalth Net’s interpretation is unreasonablc hecausc it is reading 

languagc that “simply does not exisl,” the languagc that does not exist in the first sentence is the 

words “Dcccniber 3 I ,  1997 financials.” In thc absciice olambiguity, contract language is riot to 

bc distorted or twisted under the guise of contract construction (Allied Crzpilal Gorp. v GC’-S’un 

Holdings, L. P., 9 10 A2ct 1020, Lszrpra). 

Moreover, a contract must be considered as a wholc (Eug~wc A .  Delle Donne & Son, L.P. 

vApp/iccl C w c /  Lslys., 821 A2d 885 [Del 20031). Other sections o f  thc Purchase Agreement 

supporl Health Net’s intcrp-ctation olsecticm 2.6 (c). For cxaniplc, section 3.6 (a) provides that 

Superior acknowledged, in cntcring into the Purchase Agreement, that Hcalth Net has not macle: 

any representatioii o r  warranty, eithei express or implied, as to the accuracy or 
coinpleteiiess of any of the inforniation (including, without limitation, m y  r.c~,s’et-w 
cstinzrrtcs, projcctioiis, Ibi-ecasts or other forward-looking mhnnation) provided 
or otherwise macle available to Purchaser . . . (including, without limitation, in 
any management prcsciitntioiis, infomiation or offering mcmorandum, the 
actuarial report cntitled ‘An Aclirasial Analysis o f  the Loss and Loss Adjustrncnt 
Expciisc Reserves of Business Insurance Group as of December 31, 1997,’ 

“ 
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prepared by Millinian & Robertson, Inc. (the ‘M&R Report’), supplemental 
infoormation or other materials or inhination with respect to any of the above);” 
(ciiipliasis added). 

Section 3.6 (b) provides that Superior agccs that: 

“Seller . . . shall lint have ally liability or responsibility whatsoever to Purchaser 
, . . on any basis in  respect of the specific representations and warranties of Scllcr 

set forth in Article ll, except as and only to the extent expressly set forth herein 
with respect to such rcprcscntations and warranties and subject to the limitations 
and restrictions conlaineci herein.” 

T ~ L I S ,  sections 2.6 (c), 3.6 (a), and 3.6 (I]), read both separately and togctlicr, manifest the parties’ 

intent that Health Ne1 would not be liable based upon infonnatioii supplied as to the amount of 

the reserves. As stated in the Prior Decision, Cap Z expressly agreed that it was not rclying upon 

any rcprcscntations as to BIG’S rescrvcs in entering into the acquisition, and that Health Net 

would not be liable based upon any representations as to BIG’S reserves. 

Cap 2 also argues that it would be unreasonable to assume that the disclaimcr rcfcrs to 

thc period aftcr the signing of the P~irchase Agreement, because Health Net continued to operate 

the BIG companies until the closiiig iu Dcccrnbcr 19%. However, in section 6.3 (a), the 

purcliascr’s rcprcscntations and warranties are deemed true as of the closing date. Thai would 

include section 3.6 (a) of the Purchase Agreement that acknowledges that, in eiiteriiig into the 

PLircIiasc Agrecmcnt, Hcal tli Ne1 has not made any representation or warranty, either express or 

iiiiplicd, as to the accuracy or coniplctciiess of, among other things, any reserve estimates. 

Health Ne1 is entitled lo dismissal on its alteiiiate theory that the breach of 

coiiti-act/inderniil~i~atiou claim is t ime-band  LJnder Delaware law, a claim for breach of 

217032 [Chancery Ct, Del 20051; Fike v R u g ~ r ,  754 A2d 254 [Chancery Ct, Del 19991, @I 752 
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A2d 112 [Dcl20OO]). Health Net contends that thc breach orcontract claim accrued in 

Dcccinbcr 1998, when the transaction clnscd, and Cap Z commenced this action in October 2003. 

Cap Z does iiol opine as to thc datc of accr-ual, but argues, that New York law goveiiis, 

and that, under New York law the breach ofcontract actioti is timely. This argument is 

unpersuasive. Section 8.1 of  the Purchase Agreenieiit provides that the laws of Delaware shall 

govcrn : 

"all issucs couccr-~~ing the validity of this Agrccmeiit, the construction of its te~ms 
and the interpretation cind cr! f i~c~uniunt  or the rights and dutics oi'thc parties" 
(emphasis added). 

Where the larigiiagc in  an agrecmeiit provides that thc law oca particular jurisdiction will 

govern the agreement arid 11s e'njbrrsmcnt, then the law of that jurisdiction also goveins statute of 

lini itations issues ( s m  Mcrttcr of 19crmnnd Wuttv-proofing Syx. v 55 l,ihcrty Owners Chrp., 4 

NY3d 247 [2005]; Muttw ofLSjriitli Bumcy, HUI'I-~S I/yham & Co. v Luckie, 85 NY2d 193, warg 

rkliied 85 NY2d 1033, w r /  r h i ~ r 1  5 16 US 131 1 [1995]). That New York provides a loiigcr 

statutc of liinitatioiis is unavailing to Cap Z because of the spccitjc agreement to proceed under 

Delaware law (Boss v Aiiicr-iran Expr~~ss  Fin. Arlvisors, 15 AD3d 306 [ 1" Dept ZOOS], @I h 

NY3d 242 [2006]). 

Finally, Health Nct argucs that if the court docs iiot grant the motion on either the 

disclaimer or statutc of limitatioiis gi-oiirids, i t  should, at a minimum, find that the claim by 

plaintiff Insurancc Par-tnei-s, L.1'. is time-barred, bccause that entity is a Delawarc liniitcd 

partnership with ils principal placc ol'business in Fort Worth, Texas, and thus, the cause of 

action accrued in eilher of thcsc two states, thereby implicating New York's borrowing stattile 

(CPLR 202). Cap Z contends that Hcaltli Net's alleged fraudulent concealment tolled the 
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liiiiitations periods i i i  this action, and that i t  did not learn of the fill1 extcnt ofthe concealment 

until the discovery proccss duriiig Superior’s actioiis against Health Net, which discovery 

coriclitded in 2003. As slated in thc Prior Decision, the fraudulent concealment argument is 

belicd by paragraph 24 of the complaint itself, which states that Supcrior and Cap Z questioned 

the report by the indcpendent actuarial scrvice, Milliman & Robeitson, Iiic. (M&R Report). 

Cap Z aiid it commissioiicd h i r  opinions regarding its conclusioiis, and the additional opinions 

suggcstcd that the M&K Rcport had underestimated BIG’S anticipated liabilities for claims and 

expenscs. 

Accordingly, it is 

ORnERED that the motion by Hcalth Net, lnc. for suiiiiiiaryjudgrnent is grantcd and the 

complaint is dismissed with costs and dishurscments to Health Net, hic. as taxed by thc Clerk of 

tlic Coiirt upon thc submissioii of an appropriate bill of costs; and it is furthcr 

O R D E E D  that tlic C’lei-h IS directcd to enter judgmciit accordingly. 

Datcd: Februaw 23. 2007 

ENTER: 
. 

Helcri E. Freedman, .I.S.C 
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