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SUPKEME COUK‘I’ OF THE STATE OF NEW YORK 
COUNTY OF NEW YOKK: IAS PART 23 

JAMES SYKES and G1,LE.N SYKES, 
X _ I _ _ _ - - - - _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - - - - - - - - -  

Indcx No. I I3486/04 
PI ai n I i ffs , 

OPJNTON 
- against - 

RFD TIIIRL, A V E N U E  1 ASSOCIATES, LLC, 
TREVOR DAVIS, MlCHAEL FUCHS, AI3Y KOSE 4 ,  
THE MAKKETING DIRECTORS, INC., SCHUMAN 

CLAMAN, arid COSENTINI ASSOCIATES, I L P ,  
LICIITENSTEIN, CLAMAN & EFRON, I’E‘I’ER 

-X 

RICHARD F. BRAIJN, J.: 

P 1 ai 11 t i  f fs den om i t i  ;1 t e i rI t h c i I‘ c om p 1 ai n 1 c a 11 s e s o 1‘ iic t i  c) ti ag ai n s t de Tend an  1 Cose n 1 i n i 

Ass oc I ;I te s , LLP (cle fell clan t ) 1.0 I -  dam ages lor biwc 11 of con t riic 1, I:, 1.0 I‘e s s i c) n ill m ;i 1 prac t i ce, and ha  LI d 

andor  ncgligent misrepresentation. Dcfcndant moves to dismiss the first two causes of action, 

pursuant to CPLK 321 1 (n) ( S ) ,  based on the three year statiitc of limitations under CPLR 214 (6); 

uid [he third c;wsc ol‘action, pursuant to CPLR 321 1 (a) ( I )  a n d  (7), and, “ i f  deemed appropriate”, 

to treat those branchcs of the motion as for summary judgmcnt, pursuant to CPLR 721 I (c), 

Dcfendant ended its work i n  the subject building on May 21, 2001, The October IS, 2001 

calculations and report wcrc incidental, and did not extend thc statute of lirnitalions (.see Phillips 

Corzsfr. Co. v City o f ’Ncw York, 61 NY2d 949, 951 [19S4]). Under thc circumstances, pluiiitil’f’s 

firs[ cause of iiction is i n  csscnce for professioniil malp~xt icc ,  like the second one, not for brench 

of contracl, and thus thc applicable statute of‘ limitations is t h r m  years, pursuant lo CPLR 214 (6) 

(we Mattrr ofR.M. Kliirioiit CE: Frcinws Halslinttd, Ar-c1iitect.v [McKiiisey & Co., Ittc.], 3 NY3d 538,  

54 1-543 [2004]). Thereforc, ;is this action was commenced on March 1 ,  2006 a n d  [he earlier one 

with defendant ;is ;I party defendant on Septembei. 31, 3004, which was more t h a n  three ycars aftcr 

the statiitc of limi tiitions began to run,  this action was time-barred when coriiriicnccd against 
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defendant. The ground was not waived by defendant, as hreach of contract and professional 

malpr:icticc wcir not  assei-tecl :igainst defendant i n  the first action. 

O n  ;I motion pui-sLiant l o  CPLR 321 1 (a)  ( I )  and (7), ;I complaint must hc libcr:~lly construed, 

the fiictual allegalions lherein musl be xccpted as truc, thc plaintiff musl he given [he bcncfit of dl 

hvorablc infcrcnccs thcrcfmm, and the Court must decide only whethci- thc facts alleged hill under 

any recogniLed legal lheory (Lrczn v Mwtirie7,  84 NY2d 83, 87-88 [ 19941; Wiiwpr v 1,iucrr.d Frercs 

d Co., 241 AD2cl 114, 120 [l"Dept 19981). To succeedon aC'PLR 3211 (a) ( I )  inotion to dlsr-nIss, 

the docuinents upon which the movant I-clies must definitively dispose of the c;iusc(s) of aclion ol' 

the opposing party (f~'ischbuch d Moore 1) Howell Co., 240 AD2d 157 [l" Dept 19971). 

Contrary to the prior complaint against defendant, this one, which expressly incoiporates all 

and sales inatci-ial having highlighted lhe construction riianuger's participalion in thc projecl, the 

causcs of action for- negligence and brcach of conlI-:icl againsl t h a t  defcndant should not have becn 

dismissed]). Defendant has not definitively denionstrated through documents that the claim should 

be dismissed. Howcvcr, ;is in  the rirsl complaint against defendant, the fraud claim is still pled in 

;I conclusory manner, as here  are no sufficiently detailed allegations to show intent to defraud. 

Thcrel'or-e, [he firs[ iind second c;iiises of iictjon, and thc fi.uud pol-rim o f  Ihc th i rd  cause ul' 

ac t i  o n  

c 1 :ti t i i s  

D ;I t ecl : 

have been dismissed by this and order. T11c rcmuining 

h a y e  been severed and shnll continue. 

New Yoi-k, Ncw 
Octobcl I ,  3007 RICIIARD F B R A U N ,  J S c' 
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