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Petitioner, 

E’or Aevicw ar,d Annu l rncn t  of the Decision 
05  Respondept p u r s u a n t  t o  Article 7 8  of 
t he  Civil F r a c t i z t :  L a w  a n d  R u l e s ,  

-against- 

NEW YOKK C I T Y  HOUSING A U T H O R I T Y ,  

Petiticncr commenced t h i s  CPI , l<  Article 7 8  proceedinq to 

annul the determinatI-on of respondent N e w  Y o r k  City Houslr:g 

Authority (the 2ousiny Authority) , d a t e d  April 1 2 ,  2006, w h i c h  

d c n i e d  petitioner rema i n i n q  family member status, a n d  d e c l a r e d  

1i.i.m ineliqible for c o n t i n u e d  occupancy o f  t h e  subjec t ,  a p a r t m e n t ,  

l o c a t e d  in Gonpcrs Housing development. 

It is undisputed t - h a t  plaintiff’s f a t h e r ,  George J o h n s o n  

S r . ,  was admi t - t ed  to pub1i.c h o u s i n g  in o r  around 1 9 6 3 ,  ar.d t h a t  

he occupied apa r tmen t .  16E, at 90 P i t t  Street in Manhattan, as tk:c 

req i . . ; t e red  t e r i a y t ,  u n t i ’ l  b - 1 ~  death on December 22, 2003. T!ie 

par-Lies do not dispute that petitioner was one of five c h i l d r e n  

who o c c u p i e d  t . h c  a p a r t m e n t  as an original member of the tenant's 

household, o r  t.he T a c t  t h a f ,  p e t i t i o n e r  l e f t  t h e  h o u s e h o l d  in 

19’11. The parties do n o t  dispute t h a t  George Johnson, Sr. 
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s u f f e r e d  a s t r o k e  2nd berame incapaci t a l e d .  P e t . i  tioncr claims 

t h a t  h e  moved b a c k  i n t - o  t-he apartment t o  dssist ir, ?.fls fathcr's 

care in or around 2000 or 2001. Petitioner docs r iot  d isp ' ; te  t h d t  

annual affidavits of income and family composition, suhmi t . t . ed  to 

?.he t i o u s i r . g  Authority by or on behalf of pctitioncr's f a r h e r ,  

1,ist .ed t ieorqc Johnson, Sr., as t h e  sole occupant of ?he apartmen: 

f o r  the y e a r s  e r i d i n g  March 2001 t h r o u g h  March 2003. P e t i t i u r i e r  

cines not dlspzr -c  t h a t ,  p r i o r  t o  h i s  f a t h e r ' s  d c a t b ,  n e i t h e r  he 

nor his tather, n o r  a n y o n e  a c t i n g  on  h i s  f a t h e r ' s  behalf, s o u g h t  

permission for petitioner t o  re-occupy t h e  apartment. 

The H a u s i n q  A u t h o r j - t y  asserts that i t .  r ece ived  notice of ti:<: 

reyistcrcd tenant's deaih on J a n u a r y  16, 20011. P r o j e c t  

manaqc3mcnt served a 10-day n o t i c e  t.o quit on p~titioncr on o r  

aboiJ t  April 6 ,  1.004. P e t i t i . o n c r  arid h i s  b r n t - h e r  E l s t o n ,  who held 

thc power of a t r o r n e y  for their father prior to his  death, rrwt 

with manageinent pcrsonnel on April 12, 2004. The management 

interview entry for that date s t a t e s  t h a t  p e t . L t i o n c r  s t a r e d  t h a k .  

he was s t - a y i n c j  w i t h  his f a t h e r  in t h e  e v e n i n g s  d u e  to his 

f a t h e r ' s  mcdical c o n d i t i o n  because t h e  homc h e a l t h  care workcr 

was o n l y  a v a - i l a b l e  d u r i r i y  the d a y .  After a second m e e t i n g  on 

, J u n e  14, 2004, c l u r i n q  which petitioner informed t h e  Project 

Manager t - .hat  h e  h a d  given up his apartment in Rrookl .yn  to assist 

h i s  f a t h e r ,  :5e ?reject MaRagcr, by w r i t t e n  d e t e r m i r i a t i o n ,  d e n i e d  

p e t i t i o n e r  pcrmisston f o r  a l ea se ,  s t a t i n q :  1 )  petitioner never 
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o b t a i n e d  w r i t t e n  permission to p e r m a n e n t l y  j o i r ,  t.he h o u s e h o l d ;  2 1 

petitioner did not remain in the apart.mer,t continuously; a n d  3) 

p e t . i t . i o n e z  was n o t  .listed on a n y  a f f i d a v i t s  o f  income. 

The  M a n h a t t a i l  Dis t r i ,c t :  Direct-or dcnipd petitioner‘s 

grievance of t .he  Prolj e c t  Mandyer’s d e t e r m i n a t i o n  b y  w r i t t - e n  

decision dated A u g u s t .  23, 2004, stating, ” [clonsistent w i t h  

iicrna i n i n g  F a m i l y  Yember- F o l . i c y  R e v i s i o n s  the  person seeking 

remaining family member status m u s t  be a n  a u t - h o r i z e d  rncmber of 

Lhe h o u s e h o l d .  The tcnani m u s t  complete a n d  subrni t. a P e r m a n e n t  

Yernl ;ss ion Request form . . .  to r e q u e s t  permission for a n  o r i g i n a l  

member- to ret-urr,  to t h e  household. T h e  request m u s t  he approved  

by ~ . ? e  h o u s i n g  x a E d g e r .  ‘‘ F ’ i  r id ing  that Georqc ( J o h n s o n ,  Sr. d i  cl 

no t .  request. or o b t a i n  managemen t s ’  a p p r o v a l  f o r  p e t i t i o n e r  to 

rejoin the h o u s e h o l d ,  a n d  t h a t  annual affidavit-s of income  f 0 r r r . s  

s i g n e d  a n d  submitted b y  t .he  t e n a n t  from April 1992 t - h r o u g h  April 

2C03 showed Georqe Johnson, Sr. as the s o l e  occupan t  of the 

apar:mment, thc Manhatt.ar1 District D i r e c t o r  conc luded  that 

petitloner was ineliqlble” for remaining f a m i l y  member 

consideration. 

The d e t e r r r , i n a t i o n  of the Manhattan District a i r e c t o r  was 

u p h e l d ,  and p e t . i t i o r , e r ’ s  grievance of  t h a t  determination was 

dismissF:d,  a f z e r  ari administrative hearing, h e l d  F e b r u a r y  4 ,  

2 0 0 5 .  Thc decision a n d  o r d c r  o f  the H e a r i n g  O f f i c e r ,  dated Marc!: 

2 3 ,  2006, s t a t - e s  t h a t  the annual income a f f i d a v i t s  gave explicit 

3 

[* 4 ]



n o t i c e  that the f a i l u r e  t . o  1 .is?. ocr:updrnt.s of rrhe a p a r t m e n t  "may 

deprive them of a l l  r.ight-s of occupancy," a n d  t h a t  no one was 

allowed to join t h e  household unless permission was requested arid 

q r a n t c d .  The  H c a r i n q  O f f i c e r  f o u n d  t h a t  -,he annual a f f i d a v i t s  

conulet-ed for tLhe t - e r i a n t  b y  Elstan Johnson for 2000, 2001, 2002 

a n d  2003 listed the deceased tenant as the sole occupant of t h e  

apar:.rncnt, and concluded that petitioner failed to m a k e  out a 

p i - i m a  f a c i e  c a s e  3f residential t e n a n c y .  

Tn an A r t i c l e  78 p r o c e e d i n g ,  t h e  court's role i s  l i m i t e d  tc: 

d r e v i e w  of whether the aqcncy determination h a s  a rational 

b3tlsi.s' and is riot d r b i t r a r y  or capricious (Matter a€ Pel1 v. 

Board of Educdtion, 3 4  NY2d 222 (1974); Mdtter of Nelson v. 

14ohc+rt:s, 304 A 3 ? . d  2C [l" Dept 20031). T h e  coiirt  rnay not 

s u b s t . i t . u t e  its judgment foz t h a t  of  t h e  a g e n c y  ( M a t t e r  of' Nelsoz 

v. R o b e r t s ,  304 A D ? d  20, s u p r a  ) ,  and the aqcncy's i n t c r p r e t a t i c r .  

of the statutes and requlations it a d m i n i s t e r s ,  if r easo r i ab le ,  

n u s t  be u p h e l d  ( M a t t e r  of 85 E a s t e r n  P a r k w a y  Corp. v. N e w  Yor-k 

St:iiLe D i v .  of Hous.  ar id  C o m m u n i t y  R e n e w a l ,  291 AD2d 675, 676 [2Ci 

Dep:: 20021). 

T h e  Housing Authority is a u t h o r i z e d ,  a n d  r e q u i r e d ,  to 

promulgate g u i d c l i n c s  in accordance  w i t h  l J n i t e d  S t a t e s  Departnext 

of i ! o u s i n y  and U r b a n  Deve lopmen t  (HUD) rcyulations ( S P C  4 7  U .  S .C. 

S 1437 et seq; 24 C F R  § 960 et s e q ) ,  which impose standards (if 

e l i g i b i l i t y  for occupancy for public h o u s i n g  (see 24 C F R  fj: 
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960.2C2[a]; N ' I  Public FoLis.ing Law § §  3 121, 3 1 [ l ]  [w], 156, 401), 

and w h l c h  octlinc 3 r ieans to reqularly m o n i t o r  f a m i l y  corr,posit io::  

a n d  incomc a f t i e r  a f a m i l y  has b e e n  admitted i n t o  public housi .ng 

(.see e. q ?  24 C T R  5 960.257 [a] ) . HY11 r e q : i l a t . i s n s  c r e a t e  3 

c c r r e s p o n d i n g  d u t y ,  on the p a r t  of tenar,: f a m n i i i e s ,  tu request. 

HoiL:s I n q  A u t - h o r i  ty a p p r o v a l  to add fami 1 y mcrnbers as oocupan?.s  of 

t.hc;r- apartments (24 CFH § 9G6.4[a] [ll [V I ,  [Z]; see Matter of 

McFarlane v N e w  Y g r k  C i t y  Hous. Auth. , 9 AD3d 289 [l" Slept. 

1.004; ) , ar.d require a l l  o c c u p a n t s  of the tenant family t o  p r o v i d e  

~.r,corne and orher information p e r t i n e n t  to the determination o r  

tlie arr .ount of rent_ t o  c h a r g e ,  and  t h e  s i z e  of the apa r tmen t  

r icccssary  to sccorrmodclte t h e  p e r s o n s  o c c u p y i n g  t .he unit 

960. 259 [ a ]  ) . 

regarding residence i n  public housing, as c o n t a i n e d  i n  S e c r i o n  l1' 

(F) of its Managemen t  Manual (GM-3692) p r o v i d e s  t h a t  only thF 

t e n a n t  and o t h e r  p e r s o n s  listed as p a r t  o f  the o r i q i i : a l  

co i r , pos i t i on ,  

. ; e n a n t ' s  apar tmera t . ,  " and t h a t ,  "no person m a y  j o i n  a tenant' 5 

h o u s e h u l d ,  u n l e s s  the t e n a n t  requests their inclusion in w r i t i n g  

a n d  the project. manager a p p r o v e s  the r eques t :  in w r i t i n y . "  

P u r s u a n t  t . c i  C h a p t - e r  VII, 

amended November 4 ,  2002, when a t e n a n t  moves or die..;, remninir,q 

f a m i l y  nnember s ~ a r u s  i s  limited t o  occupants who were: 

r n c m b e r ( s )  of t h e  oriyinal tenant family or who becarne permanent. 

(24 CFl i  5 

' l ' hc  general policy nf the Hnusinq A u t k o r r i . t y  

f a m i l y  

\\who re:nain i n  continuous cccupancy. . .nay  occ:upy the 

Section E of the Management. Manual, as 

1) 
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m e r r h p r -  ( s )  of t h e  t . e n a n t  family subsequer , t l  to rnove-in,  with t5e 

w r i t t e n  approval of the  project manager; o r  2) who were born O L  

l c c j a l l y  a d o p t e d  i n t o  t h e  tenant family a f t e r  move-in, a n d  

reiiidirled t h e r e  continuously until the t e n a n t  of occupancy moved 

O L  died, Admittedly, p e t i t i o n e r  does T:O: tall into a n y  si :k:cse 

i t  i s  w e l l  s e t t l e d ,  i.n t h i s  jurisdiction, t h a t :  tLhe H o u s i n y  

A u t h o r i t y ‘ s  f i n d i n q ,  that a remaining family member is ineligiblc 

far a lease, based upon  t h e  l a c k  o f  writtcn permission to 

nc:c:upanr:y t h e  s u b j c c t  public h o u s i n g  unit, i.s n o t  a r h i  t r a i - y ,  

capr . icLous  o r  an abuse of discretion (see Matter of Jamison  v  are:.^ 

Y o r k  Cit.y H o u s .  A u t h . ,  25 HI33d 501 [l”- Dept 20061; Matter uf 

Chavez  v ifernande;:, 22 A D 3 d  408 [lst Dept 20051; Matter of 

Hurcherson v N e w  York  C i t y  lfous.  A u t h . ,  19 A D 3 d  246 [l” Dept 

% O O f s ] ;  M a t t e r  of McFariane v N e w  York C i t y  Hous. R u t h . ,  9 A D 3 d  at 

290) . Petitioner’s argument, that he s h o u l d  not.  be d e n i e d  

occupancy s i m p l y  b e c a u s e  h e  failed t o  gec \ \ a  p i e c e  of p a p e r , “  has  

beer r e j c c t e d  by the Appellate Division (see M d 1 : t : e r  : i f  M c k ’ a r l a n e  

v New York  C i t y  I l ous .  A u t h . ,  9 AD3d at 290), and n e i t h e r  

petitioner's testimony, nor the poof subrnit.t.ed t.o demonstrate h’..; 

a c t u a l  occupation of the a p a r t m e n t ,  are s u f f i c i e n t .  L o  create a 

s u b s t - a n t i v e  issac rcyarding w h e t h e r  the Housinq Authority k n e w  of 

a n d  implicitly a p p r o v e d  h i s  r e s i d e n c y  i n  t.he a p a r t m e n t  ( s e e  

Matter of Chavez v Hzrnandez ,  2 2  AD3d 408, s u p r a ;  Mattcr of 
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Hut.cherson v N e w  York C i t y  Hous. A u t h . ,  19 A D 3 d  246, s u p r a )  

P e t i t i o n e r ’ s  story, a l r h o u g t i  h e a r t  r e n d l n q ,  docs not p r o v i d e  a 

basis to o v e r t u r n  t h e  decision of the a q e n c y .  

T h u s ,  for the r e a s o n s  s t l a t ed  above, it is: 

A D J J D G E D  i h a t  the pcticion is denied, and Lhe p r o c e e d i n g  

d i s m i s , s c d .  

This constitutes the d e c i s i u n  a n d  judgment of the C o u r t .  

WALTER 8. TOLUB J.S.C. 

Such argument appears to be pre-ernpted by t he  November 24,2002 I 

revisions to the Management Manual, stating that persons who move out of the tenant’s 
household do not automatically obtain permission for permanent occupancy by virtue of 
their former occupancy, “notwithstanding the  Housing Authority’s actual or constructive 
notice of the persons’ return to the apartment” (GM-3692, §Ill [C][3]). As noted by the 
Housing Authority, the 2002 revisions were approved as part of a settlement in a federal 
class action (see generally Williarnsburg Fair Hous. Cornrn. v New York City Hous. 
Auth. & United Jewish Orgs. of Williarnsburgh, Inc., Case No. 76-CV-2125 
[SDNY][Sweet, J . I ) .  Subsequent case law, however, appears to continue the exception 
(see e.g. Malter of McFarlane v New York City Hous. Auth., 9 AD3d at 291 [a showing 
that Authority knew of, and took no preventive action against, the occupancy by tenant’s 
relative, could be an acceptable alternative for compliance with the notice and consent 
requirements]). 
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