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ANNED ON 212712007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 2 

. .  
\ 

MOTION DATE 

The  following papers, numbered 1 to were read 011 this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

~ - -  -~ ~ 

Answering Affidavits - Exhibits 

Replying Affidavits 
~ ~ 

PAPERS NUMBERED 

I 
Cross-n/lotion: '7 Yes No 

).,.' A.: :".; ,J,n !:? 1.1 .;- 3 . 1  f?: %' I ! : -- 
Upon the foregoing papers, it is ordered that this motion +I' , . 
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LLIWARI) A. KAMINSKY. 

l'ivin t iff. 

-against- 

I ll~:l<.Itl(:'K, I~I<INSrI'I+:IN LI,P, ARTITUK ci. 
.IAKC)Hk', TIARVEY S. FEIJERS'I'EIN, SUSAN 'I 
l3WYhK, and IOIIN and JANE L)(.)ES 1-10 
(Mcmlwi-s o f  Hen-ick I;einsicin LLP Managing 
('om 1 ttre), 

321 1 ( a ) l  and 

-x 

7 fol- 3 

4 
3 

. . . .. . . . . . . yy ,  . , - , . - . . . _- . _ _  
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A motion to dismiss fbr fnilui-c to state a catisc of action assmics ihc tniili o r  Ilic 
matci-in1 :illcgatioiis and wci-ything reasonably to bc implied tlicrcl'rom. (. 
Folcy v IYAgostilir), 2 1 h D 2 d  60, 65.) 111 deteniiining sucli a motion, ii is not thc 
fiiiictioii ot'the court to evaluate the iiici-its of thc case (Carhillano v Ross, 108 
A 112~1 776, 777) OI. express ai opinion as to plaintii'l's ability io iiltiiiiately 
csiahlisli the truth ol'thc avertneiils. (21 9 Broadway Coiy. v Alexaiidcr's, Inc., 40 
N Y M  506, 509.) I i a h i - ,  the plniiitil'fmust be "given the benefit ofcvciy possible 
liivoi-ahlc inferencc" (Rovello v Orolino Realty Co., 40 NY2d 633, (534) a d  the 
iiiotion t o  dismiss will rail i f ,  "froni [ thc pleacliiig's I four coiiici-s factiial 
;ille~atioiis ai-c clisceriied which taken togcilier iiianil'csi any CRLISC of action 
uognizahlc at law" (Guggcnlicimer v Ginzburg, 43 NY2d 268, 275) 

consis[ uf  bare legal concl~isions, or Ilia( are iiihei-cnily incredible or clc:ii-ly coiiti-dieted by 

wiunycltoilig dtii-ing their ~-epresciitatioii or plaintiff in the Supre~nc C'o~iit nction and (lie NASD 

arhimtion by concctding froin IhiiitiTI' the subslance of a taped coilversation hctweeli Agate and 

Sr;uix, coiicudiiig froni plainlirf that Agale had elisaged in discussions with Scg~ii-a and h:id 

p~ii- i ic ipa~rd i n  tlic prcparntioii ailti I-cvision of a proposed atfidavit that was hariiiftll to plniiiii rl's 

c h i s -  concealiiig h i i  plainti IT lhal hgatc had engaged in communications will1 Segura and 

'r,, -1. I 1 i a t  hnmied plaintiff's position, arid iiot disclosing other iiiTomiatioii to plaintifl' that 

s h o u l d  have hcrii disclosed hy i-u:ison of thu attoriicy-client rc~alioliship (scc coiiiplaint, 

~lcl~ciiii;ints' esliihii A ,  7 188). 

I jdcndants coiitcnd that the second cause or action should bc dismissed hccausc thc 

complaint fails to allege the requisite cllronic, extrenic pattern ol' lcgal delinquency and fails io 

spcci l i  how defel-idan(s' a l le~edly dcceitfiil condrrct, wliich plninti 1'1' was nwa1-e of wcll befol-c 
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___  . .. . . . 
I Hot? Louis Yoi-k - Kaminsky.wpd 
I .  

action o f  A ~ , ( t t c !  11. lIcJr.r.ic/i b'c,iiis/t,iri, index no. 104?XC)/OS (the Agatc action), with respect to the 

; i i~h~~~~; i t i c~ i i  itself thc allcga~ioiis ol' the coinplaint and plaintiffs affidavit, even i f  accepted as  II-LIC. 

aiIcgu i i o  iiioi-e than negligent hanclliiig ol'the arbitration proceeding which is insufficiunl t c r  

suslaiii 21 claim under 487 (cj: Clrirrrcllo 1'. Hniald 5 ~ ~ l v n n .  PC', 101 AD2d 948 L3d Dvpt IO!)O]).  

The Iliird cause of act ion seeks rescission ol' [lie Fee Ag-cement on Ilic gi.otiiicl o ~ d ~ i i - c s s  

;I nd  1'1 ula L i 011 or app I i cab1 c A ttonic y Discipl inary I< LII cs, a d eclaratio t i  Ilia t the A gi-ccmen t is 

iiiiciifoi-cc~ihlu and (hat plaintiff IS eiititlcd to a 30%) disco~iiil 'born Hemck's ordinary billing rates 

with ;I resultiiig rel-tllld ol'cxccss lkes paid, plus compensatory and p~iiiitive claiiiagcs (see 

tlcil.nclanls' cxhibit A, 11 7 193- 199). 

DclLndants contend that plainti I'[ cannot claiiii diri-ess for tlic following rcasons: Heil-ick 

had CVCI-y riElit I O  insist that it be paid for legal serviccs t h a t  it had alroady rendered and billed 
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~- 
Hot) Loiiis York - Katninsky wpd _ _  -- 

Accoidingly, the court h d s  tliat Liiider the staiiclai-ds set t'or-th above plaintiffs second ancl 

th1i.d caiises of action ca i ino~ he sustained, and it is 

C)RL)hl<L',I> that dckndants'  iiiotioii to dismiss the second and ihird C ~ L I S C S  o f  action I S  

granted, and i t  is ftii-lhcr 

OI<I )F,I<l!,D that plaintiff's cross-mulion to eiijoiri dcfcndaiits trom I-ii-bitrating any Tee 
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