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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : IAS PART 2

EDWARD A, KAMINSKY,

Plaintiff, INDEX NO.
150010/06
-apalnst-

HERRICK, FEINSTIKIN LLP, ARTITUR G.
JAKOBY, ITARVEY S, FEUERSTEIN, SUSAN T.
DWYER, and JOIIN and JANE DOES 1-10
(Members of Herrick Feinstemn LLP Managing

Comittee),
Defendants. k/ ‘
_________________________________________ X "2‘09 60
Co >
LOUIS B. YORK, J.: CW)),W% Wy

Defendants move pursuant to CPLR 3211(a)l and 7 for an order dismissing thcqé;ﬁk%
and third causes of action in the verificd complaint.

Plawntiff's cross-motion pursuant to CPLR 2201 for an order enjoining deflendants from
arbitrating any fee dispute arising from or relating to the instant legal malpractice action and
staving all arbitration procecdings pending the resolution of the instant action is granted on
consent.

This s an action for legal malpractice arising out of defendants' representation of plaintiff
in an arbitration proceeding. '

In March 1998, one Spencer Scgura (Segura) acting on behalf ol Spencer Trask Sceurities
(Irask) orally agreed to sell to James Agate (Agate) and plaintifia $100,000 interest each in an
entity known as Nextlevel Communication I (Nextl.evel), which was a privately held company.
Shortly before NextLevel went public, Segura repudiated both oral agrecments. Plaintiff and
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then Aeate retained delendant Hemrick, Feinstein (IMerrick) who sued Segura and ‘Trask for breach
ol contract and speciflic performance.

The two lawsuits, which started out as plenary actions in the state Supreme Court, were
ultimately adjudicated together before a National Association of Securitics Dealers (NASD)
pancl. In their respective Statements of Claim plamtiff and Agate each sought $17 million in
compensatory damages and $5 million in punitive damages. The arbitration procceding was
commenced in March 2002 and concluded in August 2003 after 24 days of hearings. During the

“course of the arbitration Ierrick threatened to withdraw as counsel because of nonpayment ol
legal fees. Plaintitt hired indcpcndént counsel, Anthony E. Ravis, FEsq., who negotiated a fee
Arbitration Agreement (the Fee Agreement) with Ierrick dated May 27, 2003 whereby inter afia
plainti(lagreed to make payment ot his acerucd legal fees by certain dates and Herrick agreed (o
contmue to represent hum in the arbitration. Thereafier, by decision dated August 28, 2003, the
arbitrators, without any oral or written explanation, awarded plaintiff and Agate each $294.,000
n compensatory damages plus $50,000 in punitive damages. Plaintiff and Agate terminated
Herrick as their attorney, retained new counsel, and moved to vacate the damages portion of the
arbitration award belore Justice Cahn of this court. Their application was denied and Scaura's
cross-motion 1o contirnt the award was granted (sce Kaminsky v, Segura, 4 Misc 3d T019A | Sup
CL NY Co, 2004). Justice Cahn's deciston was uuanimousl}; affirmed by the Appellate Division
(sce Kaminsky v, Segura, 26 AD3d 188 [17 Dept 2006]). .

In July 2006 plamti(f commenced this legal malpractice action. The complaint asscrts
three causes ofaction: (1) legal malpractice: (i1) violation of Judiciary Law § 487; and, (iii)
breach of contract. Defendants have now moved (o disnuss the second and third causcs of action
pursuant to CPLR 3211(a)l and 7.

For a defense bascd on CPLR 3211(a)1 (documentary evidence) to succeed, the proffered
documentation must defimtively dispose of the claim (see Demas v. 325 West End Avenue Corp.,

127 AD2d 476, 477 [ 1™ Dept 1987]). The standards applicable to a motion Lo dismiss pursuant
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to CPLLR 3211(a)7 are sct forth by the First Department as follows:

A motion to dismiss for fatlure to state a cause of action assumes the truth of (he

material allegations and everything reasonably to be implied therelrom. (sce,

Foley v D'Agostine, 21 AID2d 60, 65.) In detemmiming such a motion, it is not the

{unction of the court to cvaluate the merits of the case {Carbillano v Ross, 108

AD2d 776, 777) or express an opinion as to plainti{Ts ability to ultimately

cstablish the truth of the averments. (219 Broadway Corp. v Alexander's, Inc., 46

NY2d 506, 509.) Rather, the plaintiT must be "given the benefit of every possible
favorable inference” (Rovello v Orofino Realty Co., 40 NY2d 633, 634) and the

motion to dismiss will fail if] "from [the pleading's) four comers factual

allegations are discerned which taken together manifest any causc of action

cognizable at law"” (Guggenheimer v Ginzburg, 43 NY2d 268, 275)

(Khon v Newsweek, fne,, 160 AD2d 425, 426 [ 1™ Dept 1990)). Tlowever, factual allepations that
consist of bare legal conclusions, or that are inherently incredible or clearly contradicted by
documentary evidence, are not entitled to such consideration (see Caniglia v. Clhicago
Iribune-New York News Syndicate, Ine., 204 AD2d 233, 233-234 [1% Dept 19941).

The second cause of action alleges, m essence, that defendants violated § 487 of the
Judiciary Law by engaging in # course and pattern of deceitful or collusive conduct and
wrongdomy during their representation of plaintiff in the Supremc Court action and the NASD
arbitration by conceahng from plaintiff the substance of a taped conversation between Agate and
Segura, concealing from plaintiff that Agate had engaped in discussions with Scgura and had
participated in the preparation and revision of a proposed attidavit that was harmful w plaintiff's
claims, concealing [rom plamti(l that Agate had engaged in communications with Segura and
Trask that harmed plamtiff's position, and not disclosing other information to plamtifl that
should have been disclosed by reason of the attorney-client relationship (sce complaint,
defendants' exlubit A, 9 188).

Delendants contend that the second cause of action should be dismissed because the

complaint fails to allege the requisite chronic, extreme pattern of lepal delinquency and fails 1o

specily how defendants’ allegedly deceitful conduct, which plaintiff was aware of well before
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connnencement of arbitration, caused plaintifl any damages.

Judiciary Liaw § 487 provides in pertinent part that an attorney who is "puilty of uny
deceit or collusion, or consents Lo any deceit or collusion, with intent to deceive the court or any
parly ... [orfeits to the party injured treble damages, to be recovered in a civil action.” To
maintain a cause of action under Judiciary Law § 487, plamti (I must show that the defendant
atlomey inlended to deceive him or that the defendant attorney engaged in a chronic, extreme
pattern of legal delinquency that proximately caused plaintiff's damages (see Knechit v. Tusa, 15
A3d 626 [2d Dept 2005, Havell v. Islam, 292 AD2d 210 [ 1* Dept 2002]; Schindler v. Issler &
Schrage, P.C, 262 AD2d 2206, 228 [1* Dept 1999], Iv dism 94 NY2d 791 [1999], rearg den 94
NY2d 839 [1999]). No such showing can be made herein because plaintiff admits he that he was
made aware of Agate’s conduet in November 2000 (see Kaminsky alfidavit 919 8-12), some 15
months prior Lo the commencement of the arbitration proceeding, which subsumed the prior
action. Judiciary Law § 487 has no application hecause the wrongful conduct complained of
occurred before the arbitration proceeding was commenced (sec Stanski v. Ezersky, 228 AD2d
311, 313 [ 1" Dept 1996], v den 89 NY2d 805 [1996]). As noted by this court in the parallel
action of Agate v. Herrick Feinstein, index no. 104289/05 (the Agate action), with respect 1o the
arbitration 1tself the allegations of the complaint and plawntiff's affidavit, even if accepted as truc,
allege no more than neglipent handling of the arbjtration proceeding which is insufficient to
sustain a claim under § 487 (¢f. Chiarello v. Harold Sylvan, PC, 161 AD2d 948 |3d Dept 1990]).

The third cause of action seeks rescission of the Fee Agrcement on the ground of durcss
and violation ol applicable Attormey Disciplinary Rules, a declaration that the Agreement is
unenlorceable and (hat plaintiff is entitled to a 30% discount from Herrick’s ordinary billing rates
with a resulting relund of excess fees paid, plus compensatory ;md punitive damages (see
defendants’ exhibit A, 19 193-199).

Defendants contend that plaintill cannot elaim duress for the following reasons: Herrick

had every right Lo insist that it be paid for legal services that it had already rendered and billed
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for; plamtT was represented by independent counsel who negotiated and dralted the Fee
Agreemaent: plammtfTrecerved the benefit of his bargam because defendants complied with the
terms of the Tee Agreement by continuing to represent plaintiff through the conclusion of the
arbitration; plamtif( ratified the Fee Agrcement by making payments due thereunder to Herrick
on May 28, 2003 and July 6, 2003, secking relief pursuant to ilts terms, commencing a (ce
arbitration pursuant to its terms and waiting for over three years to repudiate 1t (see defendants’
exlubits O-W).

The court agrees with all of defendants’ contentions. The gravamen ol plaintiff’s third
cause ol action is that the Fee Agreement was obtamned by duress. There 1s no basis for plaintiff’s
claim. "A contract may be voided on the grounds of cconomic durcss where the complaining
party was compelled to agree to its terms by means of a wrong(ul threat which precluded the
excrerse of [his] free will [citation omitted]" (767 Third Aveinie, LLC v, ORIX Cupital Muarkets.
LLC20 AD3A 216, 218 [17 Dept 2006]).  Plaintiff's claim of duress 1s completely vitiated by
the [act that the Fee Agreement was negotiated and drafted by mdependent counsel retained by
plamti{f, who himself 1s an attorney (¢f. Goldberg v. Moskowitz, 262 AD2d 56, 57 [17 Dept
19991]). Turthermore, "[t]he law 15 well settled that a party seqking to repudiate a contract
procured by duress must act promptly lest he be deemed to have clected to aflimm it [citation
omitled]" (Shemdlin v, Sheindling 88 AD2d 930, 931 [2d Dept 19821]). As noted by delendants,
plaintitl waited for over three years to repudiate the Fee Agreement. Finally, as this court noled
in the Agate action, there 1s no private right of action for violalion of the Code of Professional
Responsibility (see Kantor v. Bernstein, 225 AD2d 500, 501 [ 1 Dept 19961).

Accordingly, the court finds that under the standards s‘ct torth above plaintiff's second and
third causes of action carmot be sustained, and it is

ORDERHKD that defendants' motion to dismiss the second and third causes of action 1s
eranted, and it is further

ORDERED that plaintiff's cross-motion to enjoin defendants trom arbitrating any lee
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dispute relating to the instant action and (0 stay all arbitration proceedings pending resolution of
the mstant action s granted on consent.

Defendants are directed Lo serve their answer 1o plainti-'i’l’s remaining cause of action
within 20 days ol service of a copy of this order with notice of entry.

This constitutes the decision and order of the courl.
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