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INDEX NO. 02-238 10 
CAL. NO. 06-0 1479-OT 

SUPRE;ME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E IV T :  

k 1 0 1 1 .  ROBERT W. DOYLE 
J iistice of the Supreme Court 

- against - 

LARO MAIN'TENANCE CORPORATION, 
DEBEN EDITTIS LANDSCAPIYG, INC. and 
PA R K V 11' M' L, A ND S CAP ING (20 ., 

Defendants. 
X 

I >  E B E N-3 I) ITTI!; LANDSCAPING, INC., 

Third-party Plaintiff, : 

- against - 

I'ARKVIEM' LAVIISCAPING CO., 

Third-Party Defendants. : 
X 

MOTION DATE 10- 17-06 (#008 & #009) 
10-30-06 (#007 & #OlO)  

ADJ. DATE 1-9-07 
Mot. Seq. # 007 - MG 

# 008 - MG 
# 009 - XMG; CASEDISP 
# 010 - XMD 

TARTAMELLA, TARTAMELLA & FRESOLONE 
Attorneys for the Plaintiff 
235 Brooksite Drive 
Hauppauge, New York 11733 

WHITE, QUINLAN & STALEY 
Attorneys for Defendant L,aro Maintenance 
377 Oak Street, P.O. Box '9304 
Garden City, New York 111530 

O'CONNOR, O'CONNOR, 13INTZ & DEVENEY 
Attys for Deft/Third-Pty Plaintiff Debenedittis 
One Huntington Quadrangle, Suite 3CO 1 
Melville, New York 1 1747 

ZAKLUKIEWICZ, PUZO & MORRISSEY 
Attys for Defendants Parkview Landscaping 
2701 Sunrise Highway 
Islip Terrace, New York 1 :I 752 

I m i  tlic l o l l o ~ c  ing papers numbeied 1 tom read on these motions and cross motions for summary ludgment; 
Notice of Rlotion 01 del to Show Cause and supporting papers 1 - 23; 24 - 30; Notice of Cross Motion and supporting 
p'iper s 3 1 - 39.30 - 11, Answering Affidavits and supportingpapers 42 - 57: 58 - 75; Replying Affidavlts and supporting 
p q m 5  76 - 80 olhel , (&& ) it is, 
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ORDERED t h t  the motion (#007) by defendant/third-party plaintiff, Debenedittis 
Landsc;iping, Inc., for summary judgment dismissing the action pursuant to CPLR 32 12 is 
granted; Illid i t  I S  hrth?r 

ORDERED that the motion (#008) by defendadthird-party defendant, Parkviiew 
Landscaping, Inc., for suminary judginent dismissing the action on the ground that the Statute of 
Limitations has  I-un is granted; amd it is further 

ORDER ED that the cross motion (#009) by defendant, Laro Maintenance Corporation, 
fhr slim iiai-y jucgnient dismissing the action pursuant to CPLR 3212 is granted; and it is further 

ORDER,ED that the cross motion (#010) by defendadthird-party defendant, Parkview 
Landscaping. lnc., lo r  :summary judgment dismissing the third-party complaint is denied as 
academic inasmilch as the main action is dismissed. 

I n  this negligence action. plaintiff, George Georgotas, seeks to recover damages for 
iiijuries he allegrdly sustained 011 the morning of Jaiiuaiy 27, 2000 when he fell on a snowhce 
conditio ti local ed in the parking lot of the premises of his employer, non-party Bell Atlantic, 
located at 1 130 Lincolii Avenue, in the Town of Islip, New York. Plaintiff alleges that his 
injuries were proximately caused by the negligence of defendants by their failure to completely 
clear the parking lot of snow, caiising ail uneven pile of snow to cause an obstruction to plaintiff 
and his :ubscclueiit injuries. The record reveals that plaintiff originally commenced the action by 
filing on September 1 7. 2002 as (against Laro Maintenance Corporation (hereinafter referred to as 
“Laro”) ind Debxedittis Landscaping, Inc. (hereinafter referred to as “Debenedittis”). 
Debened 1 ttis con iiiienced a third-party action as against Parkview Landscaping Co. (hereinafter 
referred to as “Perkview”) on or about October 21, 2005. Subsequently, plaintiff served a 
supplemental S L I I I I I ~ I O ~ S  and amended complaint on January 17, 2006 and added defendant, 
Parkvievr Laiidscapitig, Inc., as a party. 

Thc record rcveals that Bell Atlantic contracted with defendant Laro on or about August 
22, 1997 to perform maintenance services at all of its one hundred sixty (160) properties in 
Queenb and L,oiig Island. The contract reveals that the services included janitorial services, 
grounds maintenance, snow removal, vertical delivery and pest control. However, in paragraph 
1 .  the parties agreed that this was a non-exclusive agreement, and Bell Atlantic reserved the right 
to undertike all work 011 its own lxhalf or through any third party. In addition, Exhibit A, 
Technical Spec ifications reveals 1 hat Laro, the Contractor, would be responsible for working for 
and with a Bell Atlantic Property Manager under the contract. All work, schedules and reports 
were to  be mad: available and subject to the approval of the Property Manager. 

The record reveals that Laro subcontracted with Debenedittis on or about November 1, 
I c19X to perfom1 snow removal services at the Bell Atlantic properties in Nassau and Suffolk 
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Counties. Thc subcontract revealed that Debenedittis would plow snow, spread ice mlelt and 
shovel the \\ alkwaps. In addition, Debenedittis would coordinate with the Bell Atlantic Property 
Manager \\here on site relocation or piling of snow would occur. The subcontract also provided 
tha t  1kl)cncditti; would be considered as an independent contractor and not an agent or 
eriip1oyc:c ot‘ L ai o. The snow removal subcontract was essentially identical to the snow removal 
agreemc:nt betwcen Laro and Bell Atlantic. 

‘The record further revealls that Debenedittis subsequently subcontracted with Parkview in 
or about tlie fall of 1998 to perform snow removal services at the Bell Atlantic locations in 
Suffolk County wliich included the Lincoln Avenue building at issue. That subcontract revealed 
that Park\ leu u ould plow if tlie accumulation of snow averaged a depth of two inches. In 
addition. Ilebciicdi ttis had the option of contracting with other subcontractors to perforni tlie 
W O M  re i ioca l  serviccs if needed. Defendants Debeneditto and Laro move and cross-move for 
summary uclgmmt dismissing tlie action on the ground that they had no duty to plaintiff. 
Def~ndant/tliird-party defendant, Parkview, moves for summary judgment dismissing the action 
a s  agarn>t i t  on tlie ground that the statute of limitations has run. Parkview also cross-moves 
separately for iw iiiniarq’ judgment dismissing the third-party action as against it. 

I n i t i a l l y ,  tlie court will address the motion for summary judgment by Parkview on the 
ground that  the Statute of Limitations has run. In support of the motion, defendant Parkview 
submits, among other things, the examination before trial transcript of Dennis O’Shaughnessy. 
0’ ShauL Iinessy testified to the effect that lie was an officer of the corporation, Parkview 
Landsca 3ing Co., at the time of plaintiffs accident. He stated that Parkview contracted with 
Debenecittis Landscaping, Inc. firom the fall of 1998 through the winter of 1999/spring of 2000 
to perform snow removal services for the Lincoln Avenue premises and other locations in 
Suffolk ('aunt)'. He stated that Parkview also served other clients within Suffolk County, owned 
its own snow c1e;iring equipment, employed its own workforce and paid its own workers’ 
compcnsation i n s  uraiicc. Once the contractual relationship ended in 2000, there was no further 
contact \ b i t 1 1  Debeneditiis. In addition, Mr. O’Shaughnessy stated that he had no notice of 
plaintiRs fall i i n t i l  2005 when his company was served with a third-party coniplaint. [n 
oppositicm. plain1 iff clams that the fact that Debenedittis required Parkview to place magnetized 
signs 011 tlieir- ti-uclts proves that the two companies were united in interest and that Parkview 
became tlie aitcr-ego of Debenedittis. 

A claim asserted1 against a new party will relate back to the date upon which a plaintiffs 
claim was previously interposed against the original named defendant despite the fact that the 
former wax not  named i n  the process served upon the latter only if (1) both claims arose out of 
the same conduct, transaction or occurrence; (2) the new party is united in interest with the 
original clefendmt, and by reason of that relationship can be charged with such notice of the 
institution of tlie action that the new party will not be prejudiced in maintaining its defense on 
the merits hy tlie delayed, otherwise stale commencement; and (3) the new party knew or should 
have hnonii that. but for an excusable mistake by the plaintiff in originally failing to identify all 
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the proper partics, the action would have been brought against the additional party united in 
interest as well I Brock v Biia, 83 AD2d 61, 443 NYS2d 407 [1981]); see also, Morzd,eZZo v New 
York Blood Ctr., 80 NY2d 2 19, 590 NYS2d 19 [ 19921; Buraiz v Couyal, supra [modifying the 
third pr#)tig of the test ,as set forth in Brock v Buu by eliniinating the requirement that plaintiffs 
ti1 i s t a 1\ e be “e ’i c usab I e ”1 ) . 

{ere. hecausc‘ the Statute of Limitations for negligence is three years (CPLR 2!14), it is 
clear that the instant action is untimely unless the relation-back doctrine applies. Once a 
defendant has e6 tablislied that the Statute of Limitations has run, the burden shifts to plaintiff to 
establtsli the application of the relation-back doctrine (Ramos v Cilluffo, 276 AD2d 475, 714 
NYS2d 8s [ 30001). The court notes that plaintiff has submitted insufficient evidence which 
would ejtablish that Parkview is united in interest with Debenedittis iiiasniuch as the two 
compan ie\ are distinct entities with different addresses and under their agreement, Parkview was 
reqiiircd to cai ry its owti workers’ compensation insurance. In addition, the contract was not 
exclubibe and allowed Debenedittis to contract with other companies for snow removal at any 
time. b tider the:;e fact:;, the court, in its discretion, declines to apply the doctrine (Sizolis v 
Biotido, 2 1 AD3d 546, 799 NYS2d 919 [2005]). Accordingly, the motion for summary 
judgmet It by I’arkview disinissing the action as against it is granted. 

111 supp‘or t of its motion for suinmary judgment, defendant Debenedittis contends that it 
had no  d u t y  to plaintiff inasniucli as the agreement executed by it with Laro was not an exclusive 
o r  comp diciisiv: maintenance contract and, in any event, Debenedittis subcontracted the snow 
rctiio\ al scr‘c ices to Parkview. Defendant submits, among other things, the pleadings; a copy of 
the agrement between Bell Atlantic and Laro; a copy of the agreement between Laro and 
DeBenedittis: a copy of the agreenient between DeBenedittis and Parkview; a copy of the 
docuwea ther rcport; a copy of the billing records submitted by Parkview. The docuweather 
summary re! calls that on January 25, 2000, snow fell with freezing rain and on January 26 and 
27. there \\’as no additional precipitation. On tlie date of plaintiffs fall, January 27, the 
temperature \i as  20 degrees. Parkview’s billing records reveal that it on January 25, ;!000, its 

plowed, sanded and salted after approximately four inches of snow accuniulated at 
the site of’plair~ti V’s f i l l .  

Laro contmds that sunimiit-y judgment should also be granted as against it since it had no 
duty to plaintifr because its contr,act with Bell Atlantic was not a comprehensive niaintlenance 
contract t i  that it was required to submit plans, records and reports to the Bell Atlantic Property 
Manager Defendant submits copies of the examination before trial testimonies of Frank Vino, 
Roy Debzneditl is arid plaintiff. In his examination before trial, Frank Vino testified that he was 
the Proje :t Maiiager for Laro and his duties included overseeing tlie Verizon (Bell Atlamtic) 
account \rhich cobereci ;ipproximately 160 sites. However, he stated that the snow plowing was 
difiicult i n  tliat the parkjiig lot at the site was always full with employee vehicles and company 
trucks. Although he spoke with tlhe Bell Atlantic property manager, nothing was done to 
impro\’e the sttual ion. He also stated that snow reinoval services were subcontracted in 1998 to 
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Ilebene 3 i t t i b  l,andscaping, Inc. He stated that under that contract Debenedittis would provide all 
materia s and employees necessary to perform and evaluate the snow removal. 

1 ~ 1  I-. Ikbmedittis, in his examination before trial, testified to the effect that his company 
entered into a11 agreement with Laro to perform snow removal services at the Lincoln Street site. 
Howcvc.r, no cmployec of his company perfornied any snow services at that site during the 
1999/2000 snow season. He stated that he signed a subcontract with Dennis O’Shaughnessy of 
Park\ric.n Landslqiiig to perform the snow removal. He further stated that his company did not 
LISC its eqiiipiiier t i n  performing the work at the site in question. 

I’laintin‘f, 111 his examination before trial testified to the effect that on the morning of 
Jani iar j  27. 2000, hc drove into the parking lot of the Bell Atlantic building and found a parking 
,pace. He stated that the weather was clear but cold. He exited his vehicle and walked across 
thc parkin2 lot to the truck he would use that day, a bucket truck. He entered the truck from the 
driver‘s side, turned on the engiiie and exited the truck. He noticed that the ground was slippery 
behind the truck and retraced his steps to the front of tlie truck near a chain link fence to enter the 
building. He prc~cceded between the parked truck and tlie fence and walked past one or two 
vchicleb to the corner of the fence. His feet slipped causing him to grab onto the fence and injure 
I1 I s bacL 

111 opposition to the iiiotion and cross motion, plaintiff submits, among other things, the 
eYaiiiiiiation bt:ti)re trial transcripts of non-parties, Robert Vassalo, Joseph Galati, Chris Graffeo, 
Michael Pietl-oforte, and Brian Bartley, all employees of Bell Atlantic at the time of plaintiffs 
fall. Lac:li concur that the rear parking lot at Bell Atlantic’s Lincoln Avenue facility was filled 
u i t h  parked Bcll Atlanlic and employee vehicles on a twenty-four hour basis, which interfered 
~ i t h  the abilitj o f a  snow plow to remove all snow from the premises. Although non-party 
1lavid M’alsh, a tnanagtx- for Bell Atlantic, testified to the effect that a plan was implernented to 
addre\s I he p;ii  king, thy corporate procedure was not effective. He also stated that he could not 
recall dl:;CLISs1oIi!j with Laro’s managers regarding snow removal. Indeed, the testimony of 
.loseph (hlati.  1112 union shop steward, revealed that complaints were also made to Bell Atlantic 
managel nent concerning the snow removal service. The court declines to entertain plaintiffs 
’s l l  r- rc p 1 Jr.  

7 lie thrzshold question in any negligence action is whether the defendant owed plaintiff a 
duty of care. C)rdinarily a breach of a contractual obligation will not be sufficient in and of itself 
to iiiiposc ;I duly owed 1 0  third parties which would result in tort liability (Clzurch v Callalzan 
Irtdus., 99 NY2d 104, 552 NYS2d 254 [2002]). Only three sets of circumstances creale 
exceptiolis to this, general nile. First, tort liability may ensue if the promissory to the contract, 
through his afti rmative actions, creates or exacerbates a dangerous condition. Second, if a 
plaintiff reasoiial-lly relizs upon defendant’s continuing performance of a contractual obligation 
to  his deiiiment, iort liability might be imposed. Third, liability could be imposed if a 
compreh:nsive n-iaintenance contract is such that tlie contacting party entirely assumes the duty 
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o f  anotlier to niaintaiii the premises safely (Clzurch v Cullalzuiz Itidus., szrpra; Espiizal v Melville 
SIZONJ Cbntl;  J n c ,  98 IW2d 136, 746 NYS2d 120 [2002]). 

Siiiiilarly, a delkndant may be liable for the negligent manner in which it performs a 
fiinctioil if  it i:i found to have voluntarily assumed such a duty. However, to prevail under such a 
theory, ‘plaint iff must show reliance on defendant’s course of conduct, such that defendant’s 
conduct placed l i i m  or her iii a more vulnerable position than he or she would otherwise have 
been in had thc defend,xit done nothing” (Falu v 233 Assoc., 258 AD2d 342, 343, 685 NYS2d 
230 1 I WO]). 

Specitically M 11h respect to defendants Laro and Debeneditto, courts have repeatedly held 
that con tract5 for snow removal sucli as the one at issue in this case do not create a duty to third 
persons M hen the limited snow removal obligation does not amount to a comprehensive and 
euclusivc property maintenance obligation which totally displaced a property owner’s duty to 
maintain the pi-etiiises (Espiizul v Melville Snow Coiitrs, Iitc., supra; Eidlisz v Vill. ojKiryus 
.JOE/. 3 0  2 AD2d 558,  7.55 NYS2d 422 [2003]). Both Laro and Debeneditto have demonstrated 
that thei . respective agreements did not amount to exclusive maintenance obligations inasmuch 
as Bell Atlantic tetained final approval by its Property Managers and other corporate managers 
over any plans aiid maintenance activities by Laro or snow clearing by Debeneditto which was 
perf’ornit:d by €’ai-lcview. Furthermore, there is no evidence presented that the affirniatrve acts of 
t‘i tlicr dcfeiidai 1 t x a t e d  or exacerbated a dangerous condition. The uncontradicted evidence is 
that the ; i r u  M’JS not plowed 01i the day of or day before plaintiffs accident. Therefore, it cannot 
be said that either defendant created or exacerbated the condition which allegedly caused 
plaintifl’s Iiljurics. I n  addition, Debeneditto, who contracted to perform all of Laro’s obligations 
contained i n  th: c-oiitract with Bell Atlantic, did not displace Bell Atlantic’s general duty of care, 
as an owiier, to k lxp  the preniises in a safe condition (see, Lizzurello v Coliiz Service Sjvtenzs, 
/ / I C . ,  3 1 .41>3d 396, 8 I7  NYS2d ti60 [2006]). 

Accoi-dingly, tlic motions by Debeneditto and Parkview and cross motion by Laro for 

in action is dismissed. 
sunitiiarq jiidgiiieiit disiiiissing the complaint are granted. The cross motion by Parkview to 
dismiss t ic third-party action is denied as academic inasni 

Dated: F E B  31 3 2007 ______ 
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