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. .  

JENEL MANAGEMENT CORP - and NAVIGATORS 
INSURANCE COMPANY, 

Plaintiffs, 

-against- 

DECISION AND ORDER 

I N D E X  NO. 602142/03 

Navigators Insurance Company (“Navigators”) sued defendant 

Pacific Insurance Company (“Pacific”) for a declaration that 

Jenel is entitled to indemnification and a defense under a policy 

issued by Pacific t.o Youngworld of Eighth Avenue, Inc 

(“Youngworld”) . Plaintiffs move for summary judgment and for 

leave to amend the complaint to add 601 Eighth Avenue Associates, 

Inc. (“601 Eighth”) as a party plaintiff nunc pro tunc. 

cross-moves for summary judgment dismissing the complai 

does riot oppose that part of plaj-ntiffs’ motion seeking 

601 Eighth as a plaintiff. 

Pacific 

it, and 

to add 

Big Sol Manufacturing Company, I n c .  (“Big Sol”) was the 

fee owncr of a building located at 601 Eighth Avenue, at the 

corner of Eighth Avenue and West 39’“ Street in Manhattan. Big 

Sol leased the building under a net lease to 601 Eighth. 601 

Eighth i n  turn leased commercial. ret-ail space on the ground  f l o o r  
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and the entire second € l o o r  to Vcrsace Realty Corp .  in 1995, 

which t h e n  assiqncd the lease to Youngworld, a children’s 

clothing s t o r e .  J c n e l  was the building manager. 

The store lease provided that tenant was required to 

procure comprehensive general liability insurance protec: tirig 601 

Eighth, and naming it as an additional insured. Lease, Notice of 

Motion, Exhibit C, paragraph 51 (R). The lease further provided 

that tenant indemnified 601 Ej.ght.h against all claims for 

personal injury arising “upon or about the demised premises, the 

building including any basement or storage area, or on the 

sidewalk a d j o i n j . n g  the demised premises, except such claims as 

may be the result of the negligence or acts of the Owner, its 

agents, employees or contractors - ” IAease,  at paragraph 51 (A) . 

In furtherance of t h e  j.nsurance provision in the lease, 

Pacific issued a policy to Youngworld included an additional 

i n s u r e d  endorsement that ext-ended coverage to any  person as  

required by written contract “ -  . . but only with respect to 

liability arising out of the owncrship, maintenance or use of 

that part of the premises leased to you and shown in the Schedule 

. . . Policy, annexed as Exhibit B to Notice of Cross-motion. 

Of necessity, this covers Youngworld and, although Pacific denied 

that Jenel. is an additional insured in its answer (Notice of 

Motion, Exhibit K) , on t-kese motions it does not contest Jencl’s 

status as an additional insured. See, Aff. of Christopher A. 

/ I  
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South, Esq., in Support of Cross-Motion arid in Opposition to 

Plaintiff’s Motion, paragraph 25. 

The basernenl.. of the building was occupied by an 

unrelated nightcluh. To prevent acc:ess to its space from the 

basement, Youngworld installed a yatc (with (Jenel’ s permission) 

in a stairwell that connected to the two premises, and used the 

stairwell as a fire exit from the second floor. Youngworld kept 

the gate open during business hours, and locked it at. night. 

In May 1996, a security guard employed by Younqworld, 

named Thomas P a g e ,  s1.Ipped a n d  fcll while he was walking down the 

stairwell from Youngworld‘s premises to unlock the gate. In 

1.999, he sued Jcncl and the net lessor (but n o t  601 Eighth) in 

the New York State Supreme Court, Richmond County (Paqe v Biq S o l  

M f q  Co., Inc.  index number 1@954/99) (the “underlying action”) ; 

Jenel impleaded Youngworld as ;3. third-party defendant. The 

complaint was amended in 2005 t.o add 601 Eighth as a defendant. 

Jenel first learned of Paye‘s accident when it received 

notice from his lawyer in a letter dated November 17, 1997. 

Jenel. notified Pacific of the claim in a letter dated December 3, 

1997. Pacific’s third-party claims adjuster acknowledged receipt 

of the December 3, 1997 letter. P r i o r  to this lawsuit, there had 

been no disclaimer by Pacific. 

By a decision dated Sept-ember 8, 2006, in Page’s 

underlying a c t i o n  the court granted Youngworld’s motion for 
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summary judgment  t o  (:he e x t e n t  o f  d i s m i s s i n g  J e n e l ’ s  c l a i m  f o r  

common law n e g l i g e n c e  (as b a r r e d  u n d e r  Workers Compcnsa t ion  L a w  5 

11)’ b u t  d e n i e d  t h e  m o t i o n  w i . t h  r e s p e c t  t.o t h e  f i r s t  c a u s e  of 

a c t i o n  f o r  c o n t r a c t u a l  i n d e m n i f i c a t i o n  a n d / o r  b r e a c h  of  coveriarit 

t o  p r o c u r e  i n s u r a n c e  f o r  J e n e l ’  s b e n e f i t .  The c o u r t  h e l d  t h a t  

t h e  c o n t r a c t u a l  c l a i m  could n o t  be d i s m i s s e d  b e c a u s e  o f  m a t e r i a l  

i s s u e s  o f  f a c t  abouL whethe r  t h e  s u b j e c t  s t a i r w e l l  was p a r t  of  

Youngworld’ s s p a c e .  ’ 
I n  t h i s  a c t i o n ,  which i n v o l v e s  P a c i f i c  I n s u r a n c e ‘ s  d u t y  

t o  p r o v i d e  a d e f e n s e  and  t o  j -ndemnify J e n e l  and  6 0 1  E i g h t h ,  t h e  

S t a t e n  I s l a n d  c o u r t ‘ s  f i n d i n g  tha t .  q u e s t i o n s  o f  f a c t .  e x i s t  as t o  

w h e t h e r  t h e  i n c i d e n t .  o c c u r r e d  w i t h i n  Youngworld’ s p r e m i s e s  d o e s  

n o t  p r e c l u d e  summary judgment h e r e  h e c a u s e  t h e  1.ega.l q u e s t i o n  i s  

d i € f e r e n t : .  

The f i r s t  r e l e v a n t  q u e s t i , o n  i s  w h e t h e r  an  a d d i t i o n a l  

i n s u r e d  e n j o y s  t h e  same p r o t e c t i o n  a s  t h e  named i n s u r e d  u n d e r  a n  

i n s u r a n c e  p o l i c y .  The Court of Appea l s  answered  t h a t  q u e s t i o n  in 

t .he a f f i r m a t i v e .  P e c k e r  I r o n  Works of  N Y  v T r a v e l e r ’ s  Ins. Co., 

9 9  N Y 2 d  3 9 1  ( 2 0 0 3 ) .  An i n s u r e r ’ s  d u t y  t o  defend i s  “ e x c e e d i n g l y  

broad . . . [ i t ]  must  d e f e n d  whenever  t h e  f o u r  c o r n e r s  o f  t h e  

c o m p l a i n t  s u g g e s t  - o r  t h e  i n s u r e r  h a s  a c t u a l  knowledge of  f a c t s  

e s t a b l i s h i n g  - a r e a s o n a b l e  possibility of  c o v e r a g e  - ” 

T h i s  i s s u e  a r o s e  because of  a d i a g r a m  i n c l u d e d  i n  t h e  
store l e a s e  t h a t  i n d i c a t e d  t h a t  t h e  s t a i r w e l l  was p a r t  o f  t h e  
demised  p r e m i s e s  on Lhe f i r s t .  f l o c ~ r ,  b u t  n o t  on the second  f l o o r .  

4 
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I 

C o n t i n e n t a l .  Cas.  C o .  v Rapid-Am. Corp., 8 0  NY2d 640, 648 (1993) 

( c i t a t i o n s  o m i t t e d ) .  

Page a l l e g e d  t h a t  h i s  i n j u r y  o c c u r r e d  in t h e  c o u r s e  of 

h i s  employment. by Yoi.inqworld, and that h e  f e l l  i n  t .he  s t a i r w e l l  

r u n n i n q  f rom Youriyworld’s second f l o o r -  t o  t -he g a t e .  The S t a t c n  

I s l a n d  d e c i s i - o n  shows t h a t  t h e r e  i s  no t r i a b l e  i s s u e  o f  f a c t  on 

t h e s e  points. 

t h a t  d e c i s i o n  c e r t a i n l y  s u p p o r t s  the f i n d i n g  tha t ,  Page ’ s  c l a i m  

a r i s e s  f rom Youngwor-ld’ s o p e r a t i o n  a t  t h e  p r e m i s e s ,  and t -he  

u n d e r l y i n g  f a c t s  a r e  s u f f i c i e n t - .  t.o t r i g g c r  P a c i f i c  I n s u r a n c e ’ s  

o b l i g a t i o n  t o  def-end t h e  c l a i m  on b e h a l f  of i t s  a d d i t i o n a l  

i n s u r e d s .  

Whi le  n o t  c r i t i c a l  t o  d e t e r m i n i n g  t h i s  m o t i o n ,  

The s e c o n d  r e l e v a n t  q u e s t i o n  h e r e  i s  one  of  c o n t r a c t u a l  

i n t e r p r e t a t i o n .  

g r a n t e d  b e c a u s e  t h e r e  i s  a q u e s t i o n  o f  f a c t  as t.o w h e t h e r  thc 

s u b j e c t  s t . a i r w e l l  i s  p a r t  of t .he  leased p r e m i s e s ,  and  t h e  P a c i f i c  

p o l i c y  o n l y  c o v e r s  c l a i m s  f o r  p e r s o n a l  i n j u r i e s  t h a t  o c c u r  w i t h i n  

t h e  premises .  I t  f u r t h e r  a r g u e s  t h a t  t h e  m o t i o n  must  b e  d e n i e d  

b e c a u s e  t h c  l e a s e  i s  ambiguous a s  t o  the s c o p e  of Youngworld’s  

a g r e e m e n t  t o  i n d e m n i f y  J e n e l  and  6 0 1  E i g h t h .  P a c i f i c  i s  m i s t a k e n  

on b o t h  p o i n t s .  

P a c i f i c  a r g u e s  t h a t  summary judgment  cannot: be 

The policy d o e s  n o t  l i m i t  c o v e r a g e  f o r  a d d i t i o n a l  

i n s u r e d s  t o  a c c i d e n t s  t h a t  o c c u r  on t h e  p r e m i s e s .  

i n s u r e d  endor semen t  p r o v i d e s  c o v e r a g e  ” w i t h  respec t  t o  l i a b i l i t y  

T h e  a d d i t i o n a l  
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a r i s i n g  o u t  of t h e  ownersh ip ,  main ter iance  o r  use of that p a r t  o f  

t h e  p r e m i s e s  l e a s e d  t o  [Youngworld] ” .  Faye’ s  i n J u r y  a r o s e  f rom 

Younyworld’ s u s e  of t h e  l e a s e d  p r e m i s e s .  The p o l i c y  l a n g u a g e  

i . inambiguo~zsly c o v e r s  c l a i m s  a I , i s i . ng  f rom Youngworld’s  o w n e r s h i p  

a n d  u s e  o f  t.he premises, and  Page ’ s  i n j u r y  fa1l.s  w i t h i n  t h e  s c o p e  

of  coverage. To t h e  e x t e n t  t h a t  an  ambi-yui ty  i s  d i s c e r n e d ,  i . t  i s  

cons t . ruEd i n  f a v o r  of ihe  i n s u r e d  a n d  a g a i n s t  t h e  i n s u r e r .  .C;ee, 

242-44 E a s t  77t’1 S t r e e t ,  L L C  v .  G r e a t e r  N e w  York Mutua l  I n s .  Co., 

31, AD3d 1 0 0  ( lYt Dept 2006), a p p e a l  d e n i e d ,  ~ AD3d - I  NY A p p -  

Div .  LEXIS 1 2 7 6 6  (Sep tember  2 8 ,  2 0 0 6 ) .  

Yourigwor1.d a g r e e d  t .o p r o c u r e  i n s u r a n c e  p r o t e c t i n g  it: 

a n d  6 0 1  E i g h t h  f rom liability o c c a s i o n e d  b y  a n  o c c u r r e n c e  on o r  

about t h e  demised  premises o r  any  a p p u r t e n a n c e s  t h e r e t o .  Lease, 

a t  p a r a g r a p h  5 1  (I3) . P a c i f i c  a r g u e s  that t h i s  p r o v i s i o n  r e q u i r e d  

Youngworld t o  p r o c u r e  i n s u r a n c e  o n l y  w i t h  r e s p e c t  t o  c l a i m s  

a r i s i n g  on t h e  p r e m i s e s ,  and n o t  o n e  where t h e  a c c i d e n t  o c c u r r c d  

on t h e  s u b j e c t  s t a i r w e l l .  T h i s  c o n s t r u c t i o n  would r e n d e r  

m e a n i n g l e s s  t h e  p h r a s e  \\on or a b o u t ”  t h e  demised  p r e m i s e s ,  a n d  

t h e  r e s t  o f  t h e  l a n g u a g e  t h a t  c l e a r l y  i n d i c a t e s  t h e  i n t e n t  t o  

i n c l u d e  t h e  i m m e d i a t e l y  s u r r o u n d i n g  a r e a  and  a p p u r t e n a n c e s .  

Moreover ,  i f  J e n e l  and  6 0 1  E i g h t h  a r e  e n t i t l e d  t o  c o v e r a g e  u n d e r  

t h e  P a c i - f i c  p o l i c y  a s  a d d i t i o n a l  i n s u r e d s  on t h e  same basis as  

Youngworld,  t h e n  such c o v e r a g e  i s  p r i rna ry ,  b e c a u s e  t h e r e  i s  n o  

i n d i c a t - i o n  i n  t h e  l e a s e  or i n  t h e  p o l i c y  t h a t  nonpr imary  c o v e r a g e  
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would  s a t - i s f y  t h c  a d d i t i o n a l  i n s u r a n c e  c o v e r a g e  r e q u i r e m e n % .  

a, P e c k e r  I r o n  Works of N Y ,  supra, arid BP A i r  C o n d i t i o n i n q  

C o r p .  v O r i e  Beacon Ins;. Group, 33 A D 3 d  1 1 6  (1‘”- Dept.  2 0 0 6 )  - 

Pac i  f i c  a l s o  a r g u e s  t.hat. t . h e  phrase “ a p p u r t e n a n c e ” ,  a s  

u s e d  i n  t h e  i n s u r a n c e  procuremeri t  c l a u s c  --in p a r a g r a p h  51(B) of  

t h e  l e a s e ,  i s  ambiguous, and t h a t  t h e  l e a s e  s h o u l d  have s p e c i f i e d  

t h e  staircase a s  a n  a r e a  o u t s i d e  t h e  p r e m i s e s  t o  which i t s  

o b l i g a t i o n  t o  i n d e m n i f y  and  p r o c u r e  i n s u r a n c e  w a s  e x t e n d e d .  

“ A p p u r t e n a n c e ”  i s  d e f i n e d  i n  B l a c k ‘  s Law D i c t i o n a r y  a s  “ s o m e t h i n g  

t h a t  be lo r iys  t o  o r  i s  a t t a c h e d  t o  someth ing  e l s e “  (West, 7t“ E d .  

1 9 9 9 ,  p .  98). P a c i f i c  d o e s  n o t  suqgest: any  a l t e r n a t e  meaning ,  

a n d  u n d e r  i t s  p l a i n  meaning,  t h e  s t a i r w e l l  i s  an a p p u r t e n a n c e .  

I n  a n y  event . ,  t h e  a c c i d e n t  o c c u r r e d  “upon o r  about’’ t h e  p r e m i s e s  

i n  t h e  c l e a r ,  unambiguous meaning o f  t h a t  p h r a s e .  

F i n a l l y ,  P a c i f i c  a r g u e s  t h a t  d i s c o v e r y  i s  needed  t o  

d e t e r m i n e  w h e t h e r  (Jenel gave  riot.i.c:e of t h e  o c c u r r e n c e  a s  r e q u i r e d  

u n d e r  t h e  p o l i c y .  J e n e l ‘ s  November 1 7 ,  1 9 9 9  n o t i c e  was s e n t  t o  

P a c i f i c  a t  an  a d d r e s s  i n  a d d r e s s  i n  C a l i f o r n i a ,  and  P a c i f i c  

m a i n t a i n s  t h a t  it had an o f f i c e  i n  N e w  York.  However, P a c i f i c ‘ s  

a g e n t  acknowledged  r e c e i p t  of  t h e  n o t i c e  i n  2 0 0 0 ,  i n  a l e t t e r  

c o p i e d  t o  ”CNA Excess  & S e l e c t . ,  180 Maiden Lane,  N e w  York NY”, 

whi.ch i s  t h e  a d d r e s s  P a c i f i c :  c l a i m s  n o t i c e  s h o u l d  have  b e e n  s e n t .  

P a c i f i c  a l s o  a r g u e s  t h a t  t h e  p o l i c y  r e q u i r e s  t h a t  s e r v i c e  of  

process  o f  a surrtrrtons and  c o m p l a i n t  i n  an action t o  compel P a c i f i c  

7 
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t.o pay a n  arnount c l a i m e d  :;huuld have  bcer-1 madc upon Martliri Haber, 

v i c e  P r e s i d e n t  and  Gcneral .  C o u n s e l ,  c / o  P a c i f i c  Insurance! 

Company, 180 Maiden L a n e ,  N e w  York, N Y .  However, t h e  p o l i c y  

s t a t e s  t h a t  s e r v i c e  "mdy" b e  madc upon M r .  Haber ,  a n d  d o e s  not. 

r e q u i r e  iL- Moreover ,  t h i s  a c t i o n  was commenced i n  2 0 0 3 ,  a n d  i t  

i s  too l a t e  t.o c h a l l . e n g e  the s u f f , i . c i e n c y  of  s e r v i c e .  

A c c o r d i n g l . y ,  i t  h e r e b y  i s  

ORDERED t . h a t  p l - a i n t i f f s '  motion t o  amend t h e  c o r n p l a i n t  

t o  add G O l ' E i g h t h  a s  a p a r t y  p l a i n t i f f  nunc  p r o  t u n c ,  in t h e  fo rm 

a n n e x e d  a s  E x h i b i t  L t o  t h e  Not ice  of  Mot ion ,  i s  g r a n t e d  w i t h o u t  

o p p o s i t i o n ,  and  s e r v i c e  of t h e  si . ipplernenta1 Simmons a n d  amended 

c o r n p l a i n t  i.s deemed made iupon s e r v i c e  o f  a copy h e r e o f  w i t h  

n o t i c e  o f  e n t r y ;  and  i t  f u r t h e r  is: 

ORDERED, A D J U D G E D  and  DECLARED t h a t  p l a i n t i f f s '  m o t i o n  

for summary judgment  i s  g r a n t e d ,  and it  h e r e b y  i s  d e c l a r e d  t h a t  

p l a i n t i f f s  J e n e l  and  6 0 1  E i g h t h  a r e  e n t i t l e d  to p r i m a r y  c o v e r a g e ,  

i n c l u d i n g  a d e f e n s e  and  i n d e m n i t y ,  

made by  Thornas Page i n  [:he u n d e r l y i n g  a c t i o n ,  u n d e r  the i n s u r a n c e  

p o l i c y  i s s u e d  by d e f e n d a n t  Pacific I n s u r a n c e  Company t o  

Youngworld S t o r e s  Group, I n c .  ( p o l i c y  number PCL 0 0 1 4 3 5 )  i n  

e f f e c t .  f rom Sep tember  3 0 ,  1995 t o  March 3 0 ,  1 9 9 7 ;  a n d  it f u r t h e r  

is 

f o r  t h e  p e r s o n a l  i n j u r y  c l a i m  

0 13 DE RE D , AD J U  DG E D a n d DE C I ,ARE D t h a t p 1 a i n t i 1 f 

N a v i g a t o r s  i s  e n t i t l e d  t o  r e c o v e r  c o s t s  i t  h a s  i n c u r r e d  in 
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1 
' ' 4  I . 

d e f e n d i n g  o r  i n d e m n i f y i n g  Jene l  and  6 0 1  E i g h t h  i n  t h e  u n d e r l y i n g  

a c t i o n ;  and i t  f u r t - h e r  i s  

ORDERED t h a t  P a c i . f  i . c ' s  c r o s s - m o t i o n  fur summary 

judgmenk i s  d e n i e d ,  arid p l a i n t i f f s  a r e  awarded $ 1 0 0  i n  c o s t s  Ior 

t h i s  m o t i o n ;  and i t  f - u r t h e r  i s  

ORDERED t h a t  t h e  issue o f  t h e  amount of  damages 

p l a i n t i f f s  a r e  e n t i t l e d  t o  r e c o v e r  i.s r e f e r r e d  t o  a S p e c i a l .  

R e f e r e e  t o  h e a r  and  r e p o r t  w i t h  recommendat ions ;  a n d  i t  f u r t h e r  

i s  

ORDERED t h a t  e n t r y  of judgment  s h a l l  a b i d e  r e c e i p t .  o f  

t h e  r e p o r t  a n d  recommendat ions  of  t h e  S p e c i a l  R e f e r e e  a n d  a 

motion p u r s u a n t  t o  4 4 0 3 ;  and  i t  € u r t . h e r  i s  

ORDERED t - h a t  a copy of  t h i s  o r d e r  w i t h  n o t i c e  of  e n t r y  

s h a l l  be servcd  b y  hand on t h e  C l e r k  of  t h e  J u d i c i a l  S u p p o r t  

O f f i c e  (Room 3 1 1 )  t o  a r r a n g e  a d a t e  for (:he r e f e r e n c e  t o  a 

S p e c i a l  R e f e r e e .  
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