
Travlos v Coram Country Lanes, LLC
2007 NY Slip Op 34439(U)

December 20, 2007
Supreme Court, Suffolk County

Docket Number: 05-1290
Judge: Robert W. Doyle

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



INDEX NO. OS- 1290 
CAL. No. 07-00760-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

H O l l  ROBERT W. DOYLE 
lustice of- tlie Supreiiie Court 

Plaintiff, 

- against - 

Defendant. : 
X 

MOTION DATE 8-24-07 
ADJ. DATE 10-24-07 
Mot. Seq. # 004 - MD 

DAVIS & HERSH, LLP 
Attorneys for Plaintiffs 
1345 Motor Parkway 
Islandia, New York 11749 

JEFFREY SAMEL & PARTNERS 
Attorneys for Defendant 
1 SO Broadway, 20“’ Floor 
New York, New York 10038 

L poi1 the iollowing pipers iiiiiiibeied 1 to 25 lead on this inotion for an order ptirsuaiit to CPLR 3 126 and for 
; Notice of Cross Motion and - ~ L I  i i i n c i i L  ludx- Yorice of Motion/ Older to Show Cause and supporting papers 

ill 7]”” ting p‘lrci\ i\ilsL\ ering Affidavits and supporting papers 20 -23 ; Replying Affidavits and supporting papers 
1 - 19 

______ 24 2 5  O l l I C l - -  (- ) It is, 

ORDERED that this motion by defendant for 311 order pursuant to CPLR 3 126 dismissing 
171 .ii n t i  it’s‘ cc~niplaint or imposing other sanctions against plaintiffs for spoliation of key evidence by 
pl-iintif’f Stac-cq Travlos and for an order pursuant to CPLR 3212 granting defendant suininary judgment 
IS  deiiicd. 

This i s  ai:! action to recover damages, personally and derivatively, for injuries allegedly sustained 
13) p1iiintifi’Stace.y Travlos on September 6, 2004 at approximately 10 p.m. when she slipped and fell 
cii.-ectlq- i n  h i i t  of a bowling lane after throwing a bowling ball at Coram Country Lanes, which is a 
h n  ling a1 lev operated, controlled and maintained by defendant. Plaintiffs allege that the floor had been 
recently oiled and WIS slippery and that defendant had actual notice of tlie alleged dangerous condition 
Inasmuch as defendant’s employees created the condition and that defendant had constructive notice of 
said conditicn in;ismuch as the condition existed for a sufficient period of time for its employees to 
i-ciiicdy the condition. I n  addition, plaintiffs allege that as a result of the fall, plaintiff sustained injuries 
;iicl tiding traumatic hijuries to her right wrist; distal radial metaphyseal intraarticulatioii fracture with 
1 o l ~ i i -  angulation and displaced fragment near the distal radioulnar joint requiring a splint and short arni 
cast: and s\vc:llin;g of the right wrist. 
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‘Icn months diel- said incident, on July 20, 2005, plaintiff had x-rays taken of her right wrist at 
’inirthtown kidiology, P.C. The radiologist at Sniithtown Radiology, P.C. rendered a report one day 
Ititcr indicating that there was no evidence of fi-acture or dislocation or of skeletal abnormality of the 
riglit wrist. i\ftc.r sending plaintiffs authorization for x-rays, defendant’s counsel was notified by letter 
c1;itec-l .I1114 2 1 .  2000 fi-om the Medical Records Manager of Smithtown Radiology, P.C. that the office 
did not possess the original films inasmuch as plaintiff had signed them out on JUIY 20, 2005 and had 
ne\ cr I-cturreed them. Said letter also enclosed the findings report dated July 2 1, 2005 of their 
I-adlologist. Iktendant’s counsel wrote various letters to plaintiffs physician and plaintiffs’ counsel in 
.iii attempt tL)  discover the whereabouts of said films. Plaintiffs’ counsel responded by letter dated 
I a t i x y  I ? .  200-7 that plaintiff was not in possession of the films and was unaware of their present 
location 
29. 2007 

rlie (’oiirt’s computer records indicate that tlie note of issue in this action was filed on March 

Deft nclan t  now moves for the imposition of sanctions on plaintiff Stacey Travlos for spoliation 
o f ~ l ~ e y  evidt lice in tlie instant action, x-ray films performed on plaintiffs right wrist at Smithtown 
I<.idioIogy, ’.C . 0 1 7  July 20, 2005. Defendant asserts that said x-rays showed that the fracture that 
plaintiff allegedly sustained had healed by July 20, 2005 contradicting plaintiffs deposition testimony 
concerning ;icr alleged continuing problems with respect to tlie fracture area and critical to the defense 
o t’clamages. Defendant characterizes plaintiffs’ behavior in signing out the x-ray films and refusing to 
disclose \hIie~-e the films were or to make them available as willful and contumacious conduct to prevent 
dcfkiidant’s proper preparation of a defense and spoliation of evidence. Defendant points to a pattern of 
continuousl;, delayed discovery, some items provided only after defendant moved to preclude. In 
\ilpport of’defendant’s request, defendant submits, among other things, an affirmation of good faith; the 
iadiologist’~ tinciing’s report of July 21, 2005 and the letter dated J ~ l y  21, 2006 from the Medical 
I<ccords Manager of Smithtown Radiology, P.C.; defendant’s counsel’s letters sent in an effort to locate 
plaintif‘fs Y -  ray films; and plaintiffs’ counsel's response letter dated January 12, 2007. 

I n  t h 2 i r  opposition to the instant motion, plaintiffs’ counsel cursorily states that defendant’s 
motion purs ian t  to CPLR 3 126 is moot inasniuch as the x-ray that is the subject of the motion has been 
toiiiid and I \  available Jhr rcview at plaintiffs’ counsel’s offices. Plaintiffs submit a letter dated August 
7 1 .  3007 from plaintiff\’ counsel to defendant’s counsel advising that tlie subject x-ray films were now 
‘I\ ailable foi ins~~ectioii at plaintiffs’ couiisel’s office’. I n  reply, defendant’s counsel contends that 
,anctions must still be imposed for plaintiffs failure to explain the late appearance of said films and 
,1rgucs that clefendant has been irreparably prejudiced because plaintiff‘s willful action has destroyed the 
chain of cu\ ody 01’ tlie x-ray films rendering their evidentiary value useless. Defendant’s counsel adds 
d i n t  defendant‘s medical expert’s opinion would now be inadmissible since the films can no longer be 
.lllthentlcatcf 1 

Thc :,anction of dismissal of a pleading pursuant to CPLR 3 126 is not appropriate where the loss 
dces not deprive the opposing party of the means of establishing a claim or a defense (see, Bjovke v 
Rzrheri.steiir. 38  AD3d 5 8 0 ,  8 3 3  NYS2d 115 [2d Dept 20071). A less severe sanction is appropriate 

Plaintiffs’ r-oniuining exhibit consisted of the deposition transcript of non-party witness Michael I 

‘, ’/:i,jkm\ s1.i on I,eli;ilf~fdefendant. 
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M here tlic niissing evidence does not deprive the moving party of the ability to establish his or her case 
0 1 .  defense ( > C Y > .  De LOS Suritos v Polmco, 2 1 AD3d 397, 799 NYS2d 776 [2d Dept 20051). Here, 
dcfcndant hiled to show that the loss of original films deprived defendant of the evidence needed to 
establisli a defeiisc, particularly since the radiologist’s findings report from the time that the original 
films were I endcrcd is in existence (see, Bjorke v Rzibeizsteirz, sz~p~n) .  Therefore, defendant’s request 
for C‘PLR 3 126 janctions is denied. Nevertheless, plaintiffs are henceforth directed to comply more 
expcdi tious 1)  \c ilth any outstanding discovery. 

I lct~ndan t also moves for suniniary judgment dismissing the complaint on the grounds that 
clefendant n:i thcr created nor had actual or constructive notice of the alleged dangerous condition. In 
s1~pp01-t of this request, defendant submits, among other things, the summons and complaint; defendant’s 
‘iii\nw; plai ntiffs’ bill of particulars; plaintiffs’ deposition transcripts; the deposition transcript of 
\\/licliael C r.11 h o ~ d u ,  a non-party witness on behalf of defendant; and the Bowling Center Incident 
I k  po rt . 

A dr. ti.ndaiit moving for suniniary judgment in a slip-and-fall case has the initial burden of 
niiiking :i prima facie showing that defendant neither created the alleged hazardous condition nor had 
.ic.tiial or co istructibe notice of its existence for a sufficient length of time to discover and remedy it 
(\e(’, [ U r s  17 ,rTTSlieratori Cory., 27 AD3d 554, 813 NYS2d 441[2d Dept 20061). Only after the movant 
has ~itisfiec t h i s  tlircshold burden will the court examine the sufficiency of plaintiffs opposition (see, 
Wiricgrud v iVc111 York Uriiv. Med. Ctr., 64 NY2d 851, 853, 487 NYS2d 3 16 [1985]; DeFalco v. BJ’s 
Cl’liolrsrilr Cliib, Inc., 38 AD3d 824, 832 NYS2d 632 [2d Dept 20071). 

I’laiiitiff testified at her deposition that slie and her husband met plaintiffs cousin and a co- 
Lvorker at  delkndant‘s bowling alley close to 9 p.”. on the date of the incident. Plaintiff remembered 
that slie rented shoes and that the lane that they used was in the middle of the alley, closer to the snack 
bar side ratl-cr tliaii the main desk side. According to plaintiff, the incident occurred about one hour 
at‘ter their arrival. when plaintiff walked up to the right side of the approach, and after releasing the ball, 
plaintiffs right foot slipped and she fell forward and then plaintiff put her left foot in front of her and 
h e  began liilling backwards. Plaintiff also testified that she put her right hand out to break her fall and 
that her wrist hit  a dark gray object dividing the lanes. Plaintiff further testified that she had been to this 
bou ling allcq previously. less than ten times; that prior to the incident she had drunk water from a bottle 
that she had purchaxed at the bowling alley and that her cousin had also been drinking a bottle of water 
that was on a table where the seats were located. Prior to the incident, plaintiff did not observe any 
Iiowliiig a1 IC 4 personnel performing any maintenance work on the lanes, including the lane that plaintiff 
\+’a\ b o ~ l i i i g  on. According to plaintiff, as she was getting up after the fall, she saw blotches of oil on 
the floor i n  the approach area which appeared as little spots, not drops, that had been stepped in. 
Plaintiff did not look at tlie bottom of her shoes after her fall to see if there was any oil there. Plaintiff 
\tntcd that SJIC did not see any bowling alley personnel perform any maintenance or cleanup and that an 
cmployee fi led o u t  an accident report for her. 

At h s deposition, plaintiffs husband, plaintiff Nicholas Travlos, testified that before they started 
lion ling on Labor Day Monday 2004, lie bought a soda and a water for his wife. In addition, he testified 
that thcy were bo\vling in Lanes 15 and 16 and that prior to bowling he did notice that said lanes had 
Ixen oiled und that tlie oil machine was being operated a few lanes down. According to plaintiffs 
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hiisband, bet;)i-e they started bowling he mentioned to the girl at the counter that he saw that the lanes 
had been 01 cd and she responded that the power had been out for a day or two over the weekend and 
t h a t  the allev had just regained power so they were oiling the lanes. Plaintiffs husband also testified 
t ha t  he actu;illy ivvitnessed plaintiffs fall while he was standing behind the table at Lane 15 but that he 
did not see details because he was watching her bowl and not looking at plaintiffs feet. 

M i c h x l  Cialkowski testified at his deposition that he was employed by defendant as general 
nianager anti dem-ibed the inside of the bowling alley and explained that Lanes 15 and 16 were directly 
in 1-ront oftlie snack bar. In addition, Mr. Czajkowski testified that in September 2004 the head 
incchanic, Pkivid Adams, was in charge of mechanical aspects as well as the oiling of the lanes. He 
,ttlticd that there usually were three other mechanics but he could not remember who they were. Mr. 
(Jmjkowski  also described the machine that oiled the lanes as well as how it functioned and testified that 
i t  u as owned b y  defendant and operated by tlie head mechanic and his assistant mechanics. He stated 
that the machinc containing stripper fluid and oil was placed in the foul line area of a lane; that the 
machine applied the oil with a plastic roller and stopped oiling six inches from the foul line; and that the 
hcxd mecha iic \va\ responslble for the machine's niaintenance. Mr. Czajkowski explained that to move 
11ic machine froin one lane to another, the machine would be pulled by its handle and walked across tlie 
q-p-oacli to the next lane. He testified that there was no safety mechanism on the machine to prevent oil 
t'rom drippiiig as it  was bcing moved from one lane to another. Mr. Czajkowski also testified that prior 
to tlie subjecst incident. oil had dripped out of the machine about once a month while the machine was 
hcing moved and that he was responsible for checking the approach area for any dripped oil after the 
lanes had been oiled He explained that if he found that some oil had dripped, he wiped the area clean 

ith ivbbinp alcohol on a paper towel. Mr. Czajkowski stated that he was working the evening of the 
wbject incident m d  that the lanes were oiled during his shift, probably starting at 7 p.m., and not in any 
lxrtlcular order, just based on whichever lanes were vacant. He did not know at what time Lanes 15 and 
10 \\ ere oiled that day or whether lie had performed a visual inspection of said lanes prior to the subject 
incident I l t x  staled that there had been a power outage on Saturday which was repaired on Sunday and 
tli'it tlie alle; reopened on Monday, tlie day of the incident so that there were two days that the lanes 
\\13re not slrippetl and  oiled. Mr. Czajkowski testified that he was notified of plaintiffs fall, saw that 
p ld i i i t i f fmas  hurt and got ice for her and filled out an incident report indicating that plaintiff lost her 
tooting, sterped o\ er the foul line, and fell on her right wrist, hitting it on a gutter cap. According to 
M r  C r a j k o w k i ,  he inspected the area after plaintiff fell and did not observe any oil or any other 
,iib\tance on the floor. 

I few. detkndant failed to satisfy its initial burden inasmuch as the proffered deposition testimony 
raised triablc issiies of fact as to whether defendant's employees caused the approach area to be slippery 
i7) negligent 14 operating an oiling machine used to oil the lanes (see, Roetlzgeiz v AMF Babylon Lanes, 

h D 3 d  398, 8 16 NYS2d 568 [2d Dept 20061; Overton v Leisure Time Recreation, Inc., 280 AD2d 
(355.  72 1 NI'S2d 95 L2d Dept 20011). While plaintiffs evidence need not positively exclude every 
possible C B L I W  ol'her fall other than the alleged oil spots, the evidence must be sufficient to permit a 
fillding ofpt ouimate cause based on logical inferences, not speculation (see, Reed v Piran Realty Corp., 

4D3d 3 19, 81 8 NYS2d 58 [ ls t  Dept 20061, lv denied 8 NY3d 801, 828 NYS2d 292 [2007]). 
Inasmuch as the deponcnts, plaintiff and Mr. Czajkowsk, presented conflicting evidence as to whether 
t h e  was ;I :,lippery substance in the area where plaintiff fell and if so, whether the substance was oil 
1roni tlie oiling machine, the proffered proof raises questions of fact regarding their credibility such that 
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detendant f,uled to  make a prima facie showing of its entitlement to judgment as a matter of law (see, 
Riverri v Hickey. 283 AD2d 415, 723 NYS2d 865 [2d Dept 20011; see also, S.J. Capelin ASSOC., Inc. v 
Globe MAY. Cory.. 34 NY2d 338, 357 NYS2d 478 119741). Thus, defendant’s motion must be denied, 
I-tyardlesh clf tht: sufficiency of the opposition papers (see, Winegrad v New York Uiziv. Med. Ctr., 
\11pru ). 

DC[’ I.. L 2 ( i  2(107 
~~ ~ ~~ ~~~ ~ __  L) a 1 ed : 

FINAL DISPOSITION ~ ~ O N - F I N A L  DISPOSITION 
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