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SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART .33 - SUFFOLK COUNTY 

P R E S E N T :  

I-ton. THOMAS F. WHELAN - 
Justice of the Supreme Court 

X 
SUSAN A I' WATER, 

Plaintiff, 

-<ng1nst- 

C O U N T Y  OF SUFFOLK, SUFFOLK COUNTY 
COMMUNITY COLLEGE and P&M DOORS & 

: 
: 

HARD WARE, PIC., 

Defendants. : 

MOTION DATE -9/8/06 (#003) 
MOTION DATE_I;0/13/06 (#004 005) 
MOTION DATE 1_1/17/06 (#006) 
ADJ. DATES 12/8/06 
Mot. Seq. # 003 -34D 
Mot. Seq. # 004 - A4G 
Mot. Seq. # 005 - A4G 
Mot. Seq. # 006 - A4D; CDISP 

KUJAWSKI & DELLICARPINI 
Attys. For Plaintiff 
P.O. Box 661 
Deer Park, NY 11729 

ANTHONY P. MONCAYO, ESQ. 
Suffolk County Attorney 
Atty. For Defs. County & College 
P.O. Box 6100 
Hauppauge, NY 1 1788 

CASCONE & KLUEPFEI,, LLP 
Attys. For Defendant P&Nt Doors 
1399 Franklin Ave. 
Garden City, NY 11530 

lipxi thc following papers numbered 1 to 20 read on these motions to compel, dismiss, suinmary iudgment 
; Notices of MotioiliOrder to Show Cause and supporting papers - 1-3; 4-6; 8-1 1; 12-14 

; Answering Affidavits and supporting papers 
15-16; 17-18; ; Other~nieinorandum);  19-20 

- a n d  t o  strikl: answer 
__ : Notic: of Cross Motion and supporting papers 

- (affirmation) ; (zmhkrkm- it is, 
- : Iieplying Affidavits and :supporting papers 

ORDERED that this motion (#003) by plaintiff for an Order pursuant to CPLR. 3124 and 3126 to 
compel the defeindant, Suffolk County Community College, to comply with plaintiffs Notice of Discovery 
and Inspection ctated April 4, 2006, is denied as being academic and moot; and it is further 

ORDERED that this motion (#004) by the defendants, County of Suffolk and Suffolk County 
Communily College, for an Order pursuant to GML $50-e and CPLR 3212, to dismiss plaintiffs complaint 
and all crcm claims with prejudice for plaintiffs failure to comply with the specificity requirement of the 
notice of claim, or in the alternative, to grant summary judgment dismissing the plaintiffs complaint and 
all cross claims, is granted; and it is further 
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ORDERED that this motion (#005) by the defendant, P&M Doors & Hardware, hc. ,  for an Order 
pursuant to CPLR. 32 12 granting sumiiiaryjudginent in favor of P&M Doors & Hardware, Inc., as there are 
not triable issues of fact, is granted; and it is further 

ORDERED that this motion (#006) by the plaintiff for an Order striking the answer of the 
dcfcndants, County of Suffolk and Suffolk Community College, due to their spoilation of all records pre- 
dating the complained of incident and relating to work performed by Suffolk Community College carpenters 
011 exterior doors on its campus buildings, including the subject door or precluding saidl defendants from 
denying that it created or had notice of the defective condition of that door at trial, isl denied as being 
acacleniic a id  moot in view of the Court’s decision herein; and it is further 

OR,DERED that counsel for the plaintiff and defendants shall each serve a copy of this Order upon 
respective counsel with Notice of Entry within thirty (30) days of the date herein pursuant to CPLR 
2103(b)( 1).  (2) or (3) and thereafter file the affidavits of service with the Clerk of the Court. 

This action was Commenced by plaintiffagainst Suffolk Community College (hereinafter “College”) 
anc  the Coiinty of Suffolk (hereinafter “County”) for personal injuries she allegedly sustained when a door 
she was trying to open on her way to class at the College suddenly hit her in the face. Plaintiff had tried 
iimuccessf.illy several times to oplsn said door. At the time of the incident, plaintiff was a student at for a 
number of years at the College and was familiar with the building where the incident occurred. After plaintiff 
coinnience3 the action against the College and the County, the County commenced a third party action 
aganst P&M Doors & Hardware, tnc. (hereinafter “P & M”), a commercial vendor who repaired doors on 
the Collegt: campiis on a contractual basis. Plaintiff subsequently amended its complaint to assert a direct 
causc o r  action against P&M. 

In iiiotion # 003, plaintiff imoves pursuant to CPLR 3124 and 3 126 to compel tlhe County and the 
College to comply with plaintiffs Notice of Discovery and Inspection dated April 4,2006. CPLR 3 126(3) 
provides that the court has the discretion to strike a pleading for failure to abide with discovery. The striking 
of pleadings is an extreme remedy and should not be taken absent a showing of wilfd and contumacious 
actions on behalf of the defaulting party (see Davidsoiz v Aetiza Cas. & Sur. Ins. Co., 237 AD2d 321, 655 
NYS2d 446 [2d Dept 19971, npp (disrn 90 NY2d 844,660 NYS2d 869 [1997], Zv npp dism 91 NY2d 842, 
667 NYS2d 678 11 9971; Statlzoudakis v Kelnzar Coiztr. Corp., 147 AD2d 690, 538 W S 2 d  297 [2d Dept 
19 391; Delarrey v Automated Bread Corp., 1 10 AD2d 677, 487 NYS2d 402 [2d Dept 1 9851). 

T h  2 County did respond to plaintiffs Notice of Discovery and Inspection on or about August 16, 
2005 when it provided all of the documentation in its possession as stated in the affidavit of Michael 
Paduano, Suffol I< County’s Director of Construction and Compliance, dated July 25. 2006. Therefore, the 
County has complied with the plaintiffs discovery request by providing all of the documents in its 
possessior and was unable to produce any further documents as same no longer existed due to the inability 
to reprodl,ce them (see Maffai v Couizty of Suffoolk, 36 AD3d 765, 829 NYS2d 566 [2d Dept 20071). 
Accordingly, the motion is denied. 

Fu 4iemiore, plaintiff did not sustain her burden of demonstrating that the level of conduct required 
by CPLR 7 1 26 to strike defendants’ pleadings by showing repeated wilfdness and non-compliance with this 
discovery notice by the opposing party existed (see Kicbackn v Towiz of No. Hempstead, 240 AD2d 374, 
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657 NYS2d 770 [2d Dept 19971; Garcia vKraniotakis, 232 AD2d 369,648 NYS2d 156 [ 2dDept 19961). 
There was no conduct on defendants' part which would permit the Court in its discretiion to invoke the 
dra: tic sanction of striking their answer. 

The County and the College moves in motion #004 pursuant to GML 5 50-e and CPLR 3212 for an 
Order dismissing the complaint and all cross claims with prejudice for plaintiffs failure to comply with the 
specific req tiirement of the notice of claim, or in the alternative, to grant summary judgment dismissing the 
plaintiffs complaint and all cross claims against it. P&M also moves in motion #005 pursuant to CPLR 
32 12 for suinniary judgment as there are no triable issues of fact regarding its liability as to the happening 
of the accident. The defendants are all in compliance with the pleading requirements of CPLR 3212(b) in 
addition to submitting the transcript of the plaintiffs 50- h hearing and the examinations before trial of the 
plaintiff and a witness produced on behalf of the defendants,' in addition to their own affirmations (see 
Osowicki v Cohen, 140 AD2d 898, 528 NYS2d 716 [3d Dept19881). 

At 1 ier 50-11 hearing and examination before trial, plaintiff testified that the accident occurred as she 
was walking fi-om the Southampton building after attending one class to another building, where she was to 
attcnd a second class; that she approached the double door of the building and tried to open the left door; 
tha when i i  did not immediately open, she tugged on the door with both hands but it still did not open; that 
she was stailding 5-6 inches away fi-om the door while trying to open it; that she did not see anything holding 
the door closed; that after the fourth attempt to open the door with both hands, it suddenly sprung open and 
hit her nose causing personal injury; that she did not try to open the right door during this time; that there 
we -e no witnesses to the incident, nor any weather conditions to affect the operation of the door; that she 
wa; seen b:i the school nurse and went to a local hospital for treatment with one of her parents; and that the 
photograpl-s of the doors were taken three months after the incident by her mother and herself when she 
accompanix~ hei- mother to the campus grounds2 (see 50-h hearing, 8/1/03 and EBT of Susan Atwater, 
9/16/05), 

On November 4,2005, County produced Michael Paduano, Director of Plant Operations, and at the 
tin-re of the incident, he was the Director of Construction and Compliance. He was aware of problems with 

' Copies of the pretrial transcripts submitted to the Court as to Richard Pohl's 
examir ation before trial dated November 4, 2005 and March 30, 2006 are unsigned and certified 
by the :ourt reporter. However, none of the parties claim them to be inaccurate. Assuming that 
the original transcripts were properly submitted for signature or that, in fact, the signatures were 
affixed, transcripts of depositions attached as exhibits to an attorney's affirmation may be used in 
support of or to defeat a summary judgment motion (see CPLR 31 16; Thomas v Hczmptorz 
Express, IIZL:, 208 AD2d 824, 617 NYS2d 831 [2d Dept 19941; app. den. 85 NY2d 803,624 
NYS2d 373 [1995]; Olaiz v Ft'czrrell Lines, 64 NY2d 1092,489 NYS2d 884 [1985]). 

The photographs were not produced at plaintiffs 50-h hearing as plaintiff's trial 
counsel at the hearing had not received them from her referring attorney. The record does not 
indicate if plaintiff had forward copies of same before the examination before trial or that they 
were first produced at the exaimination. 
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the main front doors in 2002 aiid had brought with him to the examination work orders regarding the front 
main doors identified by plaintiff as the situs of the incident. However, when presented with plaintiffs 
photograph j of the situs of the accident, he identified the photographs as not being of the main front doors 
ofthe Southampton building but the doors on the opposite side of the building. Based upon this informatioii 
presented b y  Mr. Paduano, the examination was adjourned to another date (see EBT of Michael Paduano, 
1 l/:j/O5). 

Also on November 4,2005, P&M produced Richard Pohl, sales manager, for an examination. Mr. 
PohI tcstificd thal P&M performed door repairs in 2002 on the main doors in the subject building, but when 
sliown the photo,L:raphs taken by pl,aintiff, he stated that they were not photographs of the front main doors. 
His examination was then adjourned (see EBT of Richard Pohl, 11/4/05). 

On Warcli 30,2006, Michael Paduano was again deposed and stated that the doors in question where 
the incident occurred were at the back of the building and not in the front as plaintiff testified; that any 
records wh ch tnay have existed regarding prior complaints and/or related work orders on the doors in the 
Southampton building were stored on computer discs and there was no printed documentation; that in late 
2003, the County changed from one computer system to a entirely different system; that due to this computer 
sys tern cliange, any disc containing informatioii regarding the doors was not retrievable; that although he 
produced c q i e s  of work orders done by P&M on building doors in the building in question, the documents 
indicated that the work was performed on other doors in the building in 2002 and not the rear doors where 
the accident occurred; and that neither he nor any other person employed by the College e:ver checked work 
perfornied by an outside contractor (see EBT of Michael Paduano, 3/30/06). 

At his second examination before trial on March 20,2006, Richard Pohl testified that P&M worked 
in 1002 OIJ the front doors of the Southampton building; that the repair work was to various hardware 
coinponenis of the doors; that he identified work documents presented to him; and that he reiterated the fact 
that the photographs taken by plaintiff were not photographs of the main front doors of the building and not 
thc situs w x e  the accident actually occurred (see EBT of Richard Pohl, 3/30/06). 

Loiiis Pedota, assistant director of the physical plant at Suffolk Community College Selden Campus 
from 1999 until January 1, 2003, testified at his examination before trial that all work orders were done by 
computer aiid he had no independent recollection of any work being done on the doors in question by either 
the Count) or P&M; and that he only recalled that P&M was a contractor for Suffolk County (see EBT of 
Lotiis Pedota, 6/9/06 ). 

T h e  CoLu-1 first addresses the motion of defendants, County and College, seeking an Order to dismiss 
t k  plaintil’f s action for her failure to note with specificity the location of the door wherein the accident 
occurred. “The test of the sufficiency of a notice of claim is whether it includes information sufficient to 
eixible the municipal agency to investigate the allegations contained in the notice of clzim. In determining 
whether there has been compliance with the requirements of General Municipal Law 5 50-e(2), we must 
foc Lis on whether, based upon the claimant’s tiescription, the relevant municipal authorities can locate the 
place, fix the time, and understand the nature of the accident” (Canelm v City oflvew Yurk, AD3d 
_ _ _  ~ , 830 NYS2d 334 [2d Dept 20071 citations omitted). 

General ILlLinicipal Law 4 50-e(6) provides that “[a] mistake, omission, irregularity or defect” in the 
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notice of claim may be “corrected, supplied or disregarded” in the court’s discretion, provided that the 
mistake, oniiss~o~~i, irregularity was made in good faith, and the public corporation was not prejudiced 
thereby” (Cnizelos v City of New York, 1W3d , supra, citations omitted). While the plaintiff 
testified at her 50-h Hearing as to the route she traveled from one class to another, in the Southampton 
Building, her original notice of claim dated May20,2003 stated that it occurred “while attempting to enter 
the main enl.rance of the Southampton Building through steel doors located on the left side of said entrance.” 
Plaintiffs amended notice of claim dated May29,2005 stated verbatim the location set forth in her original 
notice ofcl,~iin. Also, plaintiffs amended complaint filed with the Clerk of the Court on October 6,2004 
iii paragraph numbered 22 stated that the accident occurred “while attempting to enter the main entrance of 
thc Soutliaiiiptoii Building” and her verified bid1 of particulars dated July 7, 2004 stated in paragraph No. 
2 that the accident occurred “more particularly in the vicinity of the doors located on the left side of the main 
entrance 01 the SoLithamptoii Building.” Plaintiffs verified bill of particulars dated April 28, 2005 and 
served upon counsel for P&M is identical to the bill pf particulars served upon the County seven and a half 
months car itjr noting the location of the accident. Thus, plaintiff was bound by the notices and pleadings 
rcg~rding the location of the accident (see e.g. Hallock v State, 64 NY2d 224,485 NYS2d 510 [ 19841; see 
~ i l s o  Bellin II v Bdlino Corzstr. Co., 75 AD2d 630, 427 NYS2d 303 [2d Dept 19801). 

I t  was not until the deposition on of the witnesses on behalf of the County and P&M on November 
4, :!005 t h k t  the location of the doors where the accident occurred was found to be the rear door of the 
Southanipt2n Building and not the main entrance doors as set forth in plaintiffs pleadings (see Wilson v 
Ne1 v York City hrous. Auth., 187 AD2d 260,589 NYS2d 425 [ 1 st Dept 19921, npp den 8 1 NY2d 704,589 
NY S2d 425 [ 19931). The deposition testimony of the witnesses has established that there were numerous 
eutsrior e111 mice doors in the building. 

Tlic plaintiffs mistaken description in her notice of claim, amended notice of claim, amended 
cornplaint, and bills of particulars all refer to the wrong location of the doors in the subject building. The 
C o ~ i t y  upgraded its computer system in late 2003 and any disc information regarding work on the 
Soiitliamptoii budding doors that may have been saved is not retrievable under the new c:omputer software 
system iiow heing utilized by the County. Plaintiff served a discovery demand for this information in April 
of 2006 upon thy  County after she learned of the mistake in her location of the accident. This continuum 
of misideni ification prejudiced the County “of‘the opportunity to conduct the type of prompt investigation 

citiitioiis oliiitted). 
envisioned by General Municipal Law 0 50- e” (CaneZos v City of New York, AD3d 7 SuPrG 

Here- while the plaintiff testified as to the route she took to arrive at the building, she did not 
estiblish ai her 50-11 hearing the location of the doors and whether they were the front doors or rear doors 
in order to cure any deficiencies in her notice ofclaim (see Svartz v Town of Fallsbzirg, 241 AD2d 799,661 
Nb‘S2d 799 [3d Dept 19971; see also Wilson v New York City Hotis. A~itlz., 187 AD2d 260, supra. The 
pliotograplis of the doors taken by plaintiff three months after the occurrence of the accident and not 
prcwided to defendants at the time of the 50-h hearing but identified by plaintiff at her examination before 
trial two and a lialf years later, also does not cure any deficiencies in her notice of claim regarding the 
location of the doors. It is noted that upon plaintiff learning of her mistake in the locatlion of the doors as 
depicted in her photographs in the second examinations before trial held in March of 2006, she then served 
;I discovery demand in April of 2006 for records concerning any work done on the doors. 
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Ftirtlier, weti after discovering after two and a half years when the initial notice of claim was filed, 
that the location ofthe doors was incorrect, plaintiff did not proffer any explanation of her failure to provide 
a correct description of the location of the accident (see Moliiza v City of New York, 284 AD2d 51 1,727 
NYS2d 324 [2d Dept 20011). Instead, plaintifif brought a motion for sanctions against the County for the 
alle sed spoilation o f  evidence based upon plaintiffs contention that Suffolk Countywas aware ofthe correct 
loc; tion due to her  50-11 hearing. Plaintiff cartnot, without proof, years after the filing (of an insufficient 
notice of claini, suddenly claim that the other party h e w  the right location when plaintiff herself 
con ;istentlq identified a totally different area where the accident occurred in her pleadings. 

What is required of a claimant is sufficient particularity to adequately advise a municipality of the 
alleqxl location ofthe defect (seeRivera v City ofNew York, 169 AD2d 387, 563 NYS2d 818 [lst Dept 
1091]) and to assure the municipality an adequate opportunity to explore the merits of the claim while 
infc~rmatior is readily available (see Adkiizs v City ofNew York, 43 NY2d 346, 401 NYS2d 469 [ 19771). 
Where the iiifbrmation in the notice of claim about the location of the accident is incorrect, appellate courts 
have routinely held that notice is statutorily defective (see Arclzoiz v City ofNew York, 239 AD2d 371,657 
NYS2d42C; [2dDept 19971; KorrzeckivCityofNew York,205 AD2d665,614NYS2d248 [2dDept 19941; 
Wilson v New Y01.k City HOUS. Acrtlz., 187 AD2d 260, supra; Setten v City of New York, 174 AD2d 723, 
571 NYS2tl 566 [2d Dept 19911). The fact that the notice of claim misidentifies the location where the 
claim arose (see B ~ C C ~ Z L L S  v City ojNew York, 134 AD2d 393, 521 NYS2d 27 [2d Dept 19871) or if it fails 
to I denti ty the site with sufficient particularity, renders the notice inadequate to meet the statutory 
reqi-iireiiients (see Eherts v Cozint~7 of Orange, 215 AD2d 524, 626 NYS2d 836 [2d Dept 19951; npp den 
86NYZd708,034NYS2d442 [1905]; KrugvCityofNew York, 147AD2d449,537NYS2d299 [2dDept 
198 91) and the resultant prejudice therefrom (see Harper v City ofNew York, 129 AD2d 770, 5 14 NYS2d 
762 [3d Dept 19871). 

Under the [acts and circumstances of this matter, the Court finds that the County and the College 
ere “prej L diccd by not being able to conduct aproper investigation while the facts surrounding the incident 

were still fi.csh”(Tiirizer v Towiz of Oyster Bay, 268 AD2d 526, 701 NYS2d 653 [2d Dlept 20001 citation 
0171 f t ted). Accorcling, defendants’ motion is granted and plaintiffs complaint is dismissed as to the County 
atic the CoIlcgc. 

‘l’hc Court will now addre,ss the motion of defendant, P&M. “It is well established that a party 
nioving [or summary judgment must make a prima facie showing of entitlement as a matter of law, offering 
sulficieiit evidence to demonstrate the absence of any inaterial issues of fact ( Winegard v New York Uiziv. 
M a l .  Ctr., 64 NY2d 85 I ,  487 W S 2 d  3 16 [ 19851; Zuckerman v City of New York, 49 NY2d 557,427 
N k 3 2 d  595 [ 1980l). Of course, summary judgment is a drastic remedy and should not be granted where 
there is an;/ doubt as to the existence of a triable issue (see State Bank v McAziffile, 97 AD2d 607, 467 
NtrS2d 944 [ 19831 app dism 61 NY2d 758 [ 19841). Once aprima facie showing has been made, the burden 
shifts to the party opposing the motion for surnmary judgment to produce evidentiary proof in admissible 
form sufficient to establish material issues of fact which require a trial of the action (see Alvarez v Prospect 
Hosp., 68 NY2cL 320, 508 NYS2d 923 [1986]; Zuckerman v City of New York, 49 1W2d 557, supra; 
Stewart Title lics. Co., Iizc. v EqrLitableLarziIServ., Inc., 207 AD2d 880,881, 616 NYS2d 650 [2d Dept 
19041). 

In applying foregoing principals to this matter, the Court finds that P&M has sufficiently 
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demonstrated its entitlement to summary judgment as a matter of law (see Wiizegrad v New Fork Univ. 
Mer;! Ctr., 64 NY2d 85 1, szlpra; Zuckerman v City of New York, 49 NY2d 557, supra). In support of its 
mol ion for s tunmaiy j udgment, P&M has presented through the testimony of plaintiff herself, the witnesses 
who testified on behalf of the County and the College, its own sales manager and the documentary evidence 
submitted by the County, that any repair work performed by P&M prior to the date of the incident was not 
done on the doors where the accident occurred but rather, on other doors on the interior of the building. 
Plaintiff has failed to produce any evidence that would establish that P&M performed maintenance or repair 
work on doors wherein she stated the incident occurred. Although plaintiff had the oppontunity during two 
exarninations before trial of two separate parties to establish whether P&M did any work on the doors in 
question, she failed to do so and the Court cannot, based on the record before it, find any triable issue of fact 
as to P&M' j alleged negligence in this matter. 

111 opposition to P&M's motion, plaintiff failed to raise a triable issue of fact as to notice (seeLopez 
v G&JRcidolplt I'm., 20 AD3d 5 1 1, 799 NYS2d 254 [2d Dept 20051; Herman v Village of Kiryas Joel, 
19 iiD3d 51.4, 796 NYS2d 534 [2d Dept 20051; Filaski-Fitzgerald v Town of Huntingtovz, 18 AD3d 603, 
795 NYS2d 614 I2d Dept 20051; Betzold v TOWIZ ofBabyloiz, 18 AD3d 787, 796 NYS2d 680 [2d Dept 
20051, Gold v County of Westclzester, 15 AD3d 439,790 NYS2d 675 [2d Dept 20051; Matter of Cuttitto 
Fanrily Trust, 10 AD3d 656,781 hYS2d 696 [2d Dept 20041; see generally Alvarez v Prospect Hosp., 68 
NY Zd 320, szipl-n). The affirmation of plaintiffs attorney, submitted in opposition hereto, and who does 
not have personal knowledge of the facts and circumstances of the accident, lacks probative weight. 
Therefore, i t  cannot raise a triable iissue of fact to sustain plaintiffs burden (see Zuckerman v City of New 
York, 49 NY2d 557, supra; see also Noel vL&MHolding Corp., 35 AD3d 681, 826 WYS2d 690 
[2d Dept 2C061; Wnrringtorz v Ryder Truck Rental, Inc., 35 AD3d 455, 826 NYS2d 152 [2d Dept 20061; 
Batista 1' Santiago, 25 AD3d 326, 807 NYS2d 340 [lst Dept 20061; Bates v Yasin, 13 AD3d 474, 788 
NY S2d 397 [2d Dept 20041; Stalzl vStralberg, 287 AD2d 613,731 NYS2d 749 [2dDept 20011; Riverlzead 
Bl&. Supply Coiry. v Regine Stanr, Inc., 249 AD2d 532, 672 NYS2d 117 [2d Dept 19981; see also e.g. 
Olurz v FaridlLijiies, Inc., 105 AD2d 653,48 1 NYS2d 370 [ 1"Dept 19841 c@d 64 NY2d 1092,489 NYS2d 
884 [1985 I) .  

Accordingly, the plaintiff ,s motion to compel discovery from defendants, the County and the 
College, is denied as moot and the motion by defendants, the County and the College, to dismiss plaintiffs 
complaint for lack of specificity in the notice of claim, as well as the motion by defendant P&M for 
summary judgment dismissing the complaint, are granted. 

DATED: __ 3 / J  7107 L AN, J.S.C. 
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