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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 

_ _ _ _ _ - -  -- 

H0N. MARILYN SHAFER 
Justice 

- 

PART 62 

WALTER ADAMS, INDEX NO. 11 6382/200Q 
Plal ntiff, 

MOTION DATE 

MOTION SEQ. NO. 005 
-against- ,?(- c: 

GENIE INDUSTRIES, INC., and 
Defend ant. 

The following papers, numbered 1 to 7, were read on thls motion for judqmnent now 

PAPERS NUMBERED 

Notice of Motlon (Defendant) - Exhlbits 1 

2 

3 

4 

5 

Affirmation in Opposition 6 

Affirmation in Opposition - Exhlbits 

Memorandum of Law In Opposition 

Reply Memorandum of Law 

Notice of Motlon (Plaintiff) - Exhibits 

Reply Memorandum of Law 7 

Cross-Motion: L Yes n NO 

Upon the foregoing papers, it is ordered that the defendant’s post- 
trial motion to set aside the verdict and ordering a new trial pursuant to 
Rule 4404(a) or, in the alternative, entering judgment in favor of defendant 
as a matter of law is denied; and it is further ordered that plaintiff’s post- 
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trial motion to set aside the verdict and ordering a new trial pursuant to 
Rule 4404(a) as to past and future pain and suffering only is granted for the 
reasons set forth below. 

IhckrJround 

Following ;I jury trial, which found the dcfendanl minufiiclurer ncgligcnt and awarded 

darnages to the plaintiff of over $2 million, both sides submit post trial motions seeking to set the 

vcrdict aside. Defendant seeks to set the entire verdict asidc on the ground that it  was tainted by 

erroneous in Zimitze decisions. Plaintiff sceks to set asidc only those portions of the vcrclict which 

assesscd $100,000 for past pain and suffering and $400,000 for future pain and suffering, on thc 

ground that they materially deviate from reasonable cornpcnsation, given the severity of 

plaintiff‘s injuries. The defendant’s motion is denicd and thc plaintiffs motion is granted for the 

reasons set forth below. 

The plaintil‘f, Waltcr Adams, a 24 ycar old construction worker, wits seriously injured and 

peini;incntly disabled i n  a 12 foot fall from the platform of a lift. Thc lift was manufactured hy 

the dcfendiint, Genie Industries, Inc., and sold to Adams’ employer 10 years earlier. It was 

equipped with 4 detachable “outriggers” which prevented it from tipping. Although mobility, an 

cssential factor in the lift’s utilization, required removal nf thc outriggers, it was fully operable 

without them and provided no storage for them. A warning label and the opcrator’s manual 

cautionccl that “all outriggers must be installed before using.” 

The lift was sold to Adams’ employer, Rathc Productions, Inc., who fabricated museum 

displays, in  1986. In 1992, Genie began manufacturing an iinproved lift  equipped with an 

“intcrlock system” which prevcnted the lirt platform from rising i f  the outriggers were not 
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installed. In 1993, Genie issued a safety bulletin to its distributors, and updated decals. 

Adams was operating the lift without the outriggers when it tipped. He had never seen 

the outriggcrs, which had bccn lost or misplaced, and was unawarc that he was using the lift 

irnproperly. He itiitiated an action against Genie alleging various theories of ncgligcncc. Genie 

moved for summary judgment and Judge Walter B. Tolub dismissed Adams’ claims for  (1) 

breach of implied warranty of merchantability, since the lift fulfilled thc function for which was 

sold; and (2) h i lu re  to waiii at the time of sale, since the lift contained a decal advising that i t  

should not be used without outriggcrs. However, Judgc Tolub found [hat “Triablc issues of fact 

are presentcd on these papers, including whether a d e r  design was available in 1986 when the 

lift was manufiacturcd, and whether it was feasible to retrofit the lift with an  interlock system.”’ 

(Decision, Walter B. Tolub, J.S.C., July 5 ,  2005) 

A two week trial resulted in the jury answering affirmatively intcrrogatories asking: (1) 

Whethcr the defendant’s product was dcfective and whether thc defect was a substantial factor i n  

causing plaintiffs injury (Questions 1A and IB); (2) Whether the defendant was negligent by 

putting thc lift on the market in June 1086 and whether that negligencc was n substantial factor 

in causing injury to the plaintiff (Question 2A and 2B); and (3) Whcther the defendant was 

negligent from JUIK 1986 until the plaintiffs accidcnt in JUIY 1997 and whethcr that ncgligence 

was a substantial friclor in causing injury to the plaintiff (Qucstion 7A and 7B)(Transcript, p. 

1543). The liileimgatorics “tracked”, i n  that if the ju ry  had answered the first question in the 

‘Both sides scek to magnify thc scope of Judge Tolub’s ruling. Adams argues that the 
Iincling of questions of fact as to the feasibility of retrofit is thc law of the case. It is not, for thc 
reasons set forth in Gcnic’s opposition memorandum. Gene argues that dismissal of Adams’ 
claim for failure to warn at the tiiiie of salc also dismissed any claim for Gcnic’s on-going duty 
to  warii post-sale. I t  did not for thc rcasons set forth below. 
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negative, delibcrations would have ccased and a verdict would have been rendered in favor of the 

defendant. The Court included the following charge, ovcr Genic’s objection: 

Qucstions 7A and 7B ask if the defendant was negligent from Junc 1986 until plaintiffs 
accident in July 1997; and if the answer is ycs, whether that negligcnce was a substantial 
factor in causing injury to the plaintiff. 

To answer questions 7A and 7B, you must determine if i t  was feasiblc to retrofit 
the PLC 24 with an interlock on the outrigger and, if i t  was feasiblc, if the 
defendant ncgligently failed to rctrolit the PLC 24 from July of 1986 until 
plaintiffs accident in July of 1997; and if the answer is ycs, whether that 
negligencc was a substantial factor in causing injury to the plaintiff. (Transcript 
pp. 1543 - 1544).2 

Genic argucs on this motion that the charge rcgarding post-sale negligence was improper 

as a matter of law, since the laws of New York do not impose upon manufacturers “a duty to 

retrofit.” Genic further argues that inclusion of this chargc was so prejudicial that it tainted the 

jury’s finding of ncgligence on two other bascs, for which reason thc entire verdict must be set 

aside, 

Discussion 

It is wcll-settled that a motion to set aside a j u r y  vcrdict shall not be grantcd unless the 

preponderance of the evidcnce in favor of the moving party is so grcat that the verdict could not 

have been reached upon any fair intcrpretation of the evidcnce. (Baker v Turner, 200 AD2d 525 

[l” Dept 19941; Lolik v Big VSupermarkets, 86 NY2d 744119951), There must be simply %o 

valid line of reasoning and permissible inferenccs” which could possibly lead rational persons to 

The jury would not rcach this Interrogatory unless it had already found that the product 
was defectively dcsigned and negligently sold. This fact is ignored by defendant in its argumcnt 
that iiiclusioil of a reference to the fcasibility of retrofitting implied that thc l i f t  was deCective 
when nnarkcted. 
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the conclusion reached by the jury on the basis of the evidence at trial. (Cohen v Hcillrniirk 

Curds, Inc, 45 NY2d 493 [ 19781). In revicwing the jury verdict for sufficiency, the evidence is 

exaiiiined in the light most favorable to the prevailing party, that is, the plaintiff in this case. 

(Baker v Turner, supra). If there was conflicting evidence, the Court may not substilute its own, 

or the moving party’s, judgment in  place of the verdict if thc verdict was one in which reasonable 

people could have rendered aftcr reviewing the contlicting evidence in favor of one party 

(Dabess Realty Curp v City uJ ’Nw York, 79 AD2d 348 [l” Dept 19811). The trial court must 

avoid unnecessary intcrfercnce with the fact-finding function of the jury to a degree that amounts 

to usurpation of the j u r y ’ s  duty. ( Nicnstro v Park, 11 3 AD2d 129 [2d Dept 19SSl). In the 

abscnce of indications that substantial justice has not been done, a successful litigant is entitled 

to the bencfits of a favorable jury verdict. (Nicautro v Purk, mpru) .  

Genie has not alleged that any aspect o€ the jury’s verdict is unsupported by, or contrary 

to, the evidence adduced at trial. Instcad, i t  seeks to eliminate the evidence upon which the 

verdict was based by rearguing motions denied by the trial court. Implicitly conccding thal the 

verdict i s  based upon a fair interpretation of the cvidcnce, the qucstion presented is not whether 

the verdict is contrary to the weight of the evidence, but whether it is contrary to the weight of 

legdly permissible evidence. 

Chic’s Pre-Sale Ncvligence 

This Court finds that there was sufficient cvidcnce to uphold the jury finding that Genic 

was negligent in the dcsign and sale of the lift. The law is clear that a plaintiff may assert that a 

product is defective because of u mistake in manufacturing, because of improper design, or 

because o f  the rnanufacturcr’s failure to provide adequate warnings regarding the use of thc 
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producl. (Vnss v Black & Decker Manufacturing Curripmy, 59 NY2d 102, 107 [1983j). 

When a design defect is asserted, thc focus of the court is on whether the product, as designed, 

was safe or prescnted an unreasonable risk of harm to the user. (Vu.r.r, supra). Whcther a 

product is unreasonably dangcrous is r? question o f  fact, depcnding upon issues such a s  the 

potential for alternative designs, the costs of alternative designs, and the product’s usefulness as 

designed. (Vms,  mpi-u). The plaintiff has thc burden of presenting evidence that the prociuct, as 

designed, prescntcd a substantial likelihood of  harm and could have been designed more safcly. 

(Voss, supra). 

A manufacturer may be held liable under a design defect theory whcre the product is 

designed to permit its use without its safety featurcs. (Ayah v V 6; 0 Press Campafry, 126 AD2d 

229 [ZdDcpt 19871). Where a product is purposefully Inanufactured to permit its use without n 

key safety featurc, it is for the jury to determinc thc scope of thc product’s intended purposes and 

whether the product was reasonably safe when placed in the stream of cornmercc. (O’Bara v 

Piekus, 161 AD2d 11 18 [4‘h Dept 19901). 

I t  is undisputed that the lift was sold with neither an interlock device nor any provision 

for outrigger storage, although it was foreseeable thal ( I )  outriggers would be removed; (2) 

outriggers would be misplaced; and (3) the lift would tip when used without outriggers. On thcse 

facts alone, it cannot be said that the jury’s finding of ncgligcnce in the design and sale of the lift 

was against the weight of the cvidencc. Genic argues that thesc findings were tainted by ( I )  lhc 

erroncous admission of the testimony of plaintiffs expert, Russ Rasnic; and (2) the erroneous 

inclusion of the charge regarding post sale negligence. These clain~s are without merit, 

This Court did not err in  admitting Rasnic’s tcslirnony. In determining whether to admit 
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expcrt testimony Tor a particular purpose, the guiding principlc is that expert testimony should be 

rcceivcd “when it would help clarify an issue calling for professional or technical knowledge, 

possesscd by the cxpert and beyond the ken of the typical juror.” De h n p  v Coiinty of Erie, 60 

NY2d 296 [1983]. The admissibility of expert testimony is within thc discretion of the trial 

court. Dufelv v Grcen, 134 NY2d 795 110951. The objections to R;isnic’s crcdentials and 

testimony rnadc on this motion were raiscd twice below. Extensive voir dire was conducied into 

Rasnic’s qualifications which were found sufficient for him to discuss the pre-sale feasibility of 

an intcrlock system. Rasnic’s testimoriy that ( 1 )  the technology rcquircci to  create an interlock 

devicc existed prc-salc; and (2) the patented intcrlock device was an “interlock plus’’ device, 

dealt will1 subjects which were outside of the typical knowledge of the jury and were based upon 

sound and gencrally accepted scientific principles. The testirnony was then properly admitled 

under thc slandards eiiunciatcd in Frye v United Slates, 293 F 1013 [DC Cir. 19231; People v 

Wesley, 83 NY 2d 417 119941. 

Following this Court’s denial of defendant’s motion to preclude Rasnic’s tcstimony as a 

rnattcr of law, defendant raiscd these issues with the jury creating fxtual questions as to the 

wcight and credibility of his testimony. The jury could have rcsolved these issues in the 

defendant's favor. On the record, the jury  may o r  may not havc resolved these issues in 

plaintiff’s fnvor, sincc ( 1 )  the vcrdict is supportable wilhout them; and (2) cven if an interlock 

device was not feasible at the time of sale, a storage provision was certainly feasible.’ 

This Court did not err in admitting tcstiinoiiy regarding Genie’s post-sale modifications. 

.I Thc evidence showed that thc opcrator’s manual,  for which storage was provided , was 
not lost or misplaced prior to lhc accident. 
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Evidence of post sale modification in a design defect claim is admissible where a plaintiff seeks 

to establish the feasibility of design alternatives. (Power v Crown Equipment Corporalion, 189 

AD 2d 310 [ l”  Dept 1993)). Because witnesses for the defendant conteildcd that an interlock 

device was not fcusiblc prior to1 992, plaintif[ was entitled to impeach their testimony with 

evidence t h a t  lhc technology for creating an intcrlock device was available at the time of salc anti 

that the device patented in 1993 was an “interlock plus,’7 more complex and with inorc functions 

that a simple interlock device. 

Genie’s Post-sale Ncelbence 

This Court finds that there was sufficient evidence to support the j u r y ’ s  finding that Genie 

was negligent during the 11 years following sale o f  the lift and prior to Adam’s accident. While 

there is n o  single standard for post-sale duty, (Cover v Cczh~n, 61 NY2d 241 [ 198411, the law 

recogiiizcs that aftcr a product iiivolving hurnan safely has becn sold, and dangerous defects in 

design coinc to the manufacturer’s attention, the manufxturer has a duty to cither remedy the 

defects or to give users adequate warnings aiid instructions for minimizing the danger. (Brm(f f  

Airwuys, lncorporatecl v Curtis Wright Corporution, 41 1 F2d 451 (2d Cir 1Y69]).4 Risks 

revealed by user operation and brought to the attention of the manufacturer niay impose a duty to 

wain. (Cover v Cohert, supra). Genie argued, at trial and on this motion, that by allowing the 

jury to consider the issue of its post-trial ncgligcnce, this Court crcated a “duty to rctrofit,” which 

duty is not recognized under the laws of the State of New York or any othcr jurisdictions. This 

Our rescarch does not support defendant’s challei1gc to the validity of the RranqI 4 

decision which has bcen frcqucntly and positivcly referenccd. However, E‘ramk v 
l)ninzlerClzrysler, 292 AD2d 1 18 ( 1  9 t  Dcpt 2002) is clearly inapposite sincc the disinissal of the 
complain1 in that case was based upon the f x t  that, uiilike hcre, thc plaintilfs in  k’rmk had 
suffered no injuiy. 
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Court rcjccts Genie’s argument as a misrepresentation of both the chargc and the  law 

The question prcscntcd, rather than narrowly termed “a duty to retrofit”, is more properly 

stated as whether Genie’s post-sale behavior was reasonable in response to the known dangers 

inherent in its product. (rowers, suprci). Rather than being ‘hew law,” the qucstion was simply 

one of negligcncc, requiring a factual inquiry into a manufacturcr’s post-sale conduct. (Cover, 

suprii) The inquiry considered such factors ;is ( 1 )  the public safety; (2) the number of units sold; 

(3) thc rnanul‘acturer’s knowlcdge of the existence or a safety problem; (4) the seriousness of the 

defect; ( 5 )  the feasibility of modification; and ( 5 )  the lack of systematic eflort to warn or to 

retrofit.5 Sincc a manufiicturer’s post-sale rcsponsibility is a question of Fact, there neither is nor 

is not a “duty to retrofit” as a matter of law. Upon the appropriate facts, many courts, in  many 

jurisdictions, have found manufacturers negligent for failing to recall or retrofit an inherently 

dangerous product: O’Kecfe v Boeing Company, 41 1 F2d 45 1 [2d Cir 1969 j cert der1 396 US 959 

[ 19691 ljury can find manufacturer negligent for failure to remedy defectively designed product]; 

Noel v United Aircruft Corporation, 342 F2d 232 [3d Cir 19641, uppeul &r remund 359 F2d 

671 [3d Cir 196411 manufacturer has continuing duty to improvc product whcrc human safety is 

involved]; Burke v Dcere & Conzpnny, 780 F Supp 1225 [Iowa 1991lIjury could impose liability 

on manufacturer for its post-sale conduct in the absence of any statutory duty to rccall or modify 

product]; Downing v Overheud Door Corporation, 707 P2d 1027 [Colo App 19851 [manufacturer 

has post-salc duty to remedy any dangerous latent dcfect which conics to its attcntion]; WM 

Genie properly points out that there are public policy concerns raised in the 
consideration of post-sale negligence. As set forth below, this verdict is not at variance with other 
jurisdictions and will likely have no adverse impact on interstate commerce. Moreover, safety 
standards already dilfer considerably from jurisdiction to jurisdiction. Finally, any impact on 
interstate commercc must bc weighed against concerns for public safety. 

5 

Page 9 of 17 

[* 10]



Riishlin Company v Smith, 277 Ark 406 [ 1982j[manufacturer may br found negligent for failure 

to institute n recall of its non-defectively designed product if i t  bccomes aware of safety 

problcm] ; Lally v Priitting Machinery Sules and Sewice Company, Incorporated, 240 NJ Supcr 

18 1 [ 1990Jlnianulacturcr has continuing duty to provide safety devices]; Smith v Selco Proclucls, 

Iric-orporclted, 96 NC App 151 [1989] rev ikiz 326 NC 598 [1989][manufacturcr has continuing 

duty to guard against hidden defects evcn if discovered post-sale]; Gruc-ynlny v Westiriyhouse 

Elcctric Corporation, 723 F2d 131 1 [7'h Cir 1983][nianuFicturer m y  have duty to install safety 

devices post-sale]; Kozlowski v John E Smith's Sons Company, 87 Wis2d 882 [l979] 

[manufacturer has duty to advise users of new safcty deviccs]; Kocieinhu v GD Secirlr di 

Coinpntiy, 707 F Supp 1517 [DC Minn 1989j[manufacturer has continuing duty to protect users 

of its product by way of warning or rccall]; Reed v Ford Motor Company, 679 F Supp 873 [ SD 

Tncl 1988j[claim for failure to recall upheld i n  support of punitive damage clairn]; Rustiarz v TYI 

Corporation, 663 F Supp 474 [ND 111 198711jury could find nianufacturer liable fur punitive 

damages if thc manufacturer had knowlcdge of a serious defect yet failcd to rccall product]; Stute 

P A  re1 Sfcplmn v GAF Corporution, 242 Kan 152 [ 1987][manufacturcr had duty to take corrective 

aclion post-sale]; Larzc1o.p v Rockwell Internutiorid Corprution, 470 So2d 924 [3d Cir 198S] 

cert den 477 So2d 87 [La 1985l[rnanufixturer of a product that presents unreasonable hazards 

has a continuing duty to provide consumers with safety devices as they bccome 

' Our rcsearch has discovered two cases concerning lifts in  which the manufacturer was 
not Iicld to have a post-sale duty to retrot>[, both of which are distinguished. In Wullarc v Dnrscy 
Trcrilers Southeast, Iizcorpornted, 840 F341 [81h Cir- 19881, the court found that a successor 
corporation, which purchased some the assets of the bankrupt inanufacturer, did not assume its 
liabilities. In Ellis v HS Finke, Incorporated, 278 F2d 54 [61h Cir 19601 the court found there 
was no causal corinection between the accident and the defcct. 
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This Court properly permitted the jury to consider whether Gcnie was ncgligent aftcr the 

sale based upon, infer diu ,  ils failure to remedy the derects, by recall or retrofitV7 The 

undisputed facts showed that Genie had absolutely no post-salc contact or communication with 

A d a m ’  employer, notwithstanding that: (1) i n  1992, Genie began manufacturing an  improvcd 

lift quipped with an interlock systcm; and (2) in 1993, Gcnie issued a safely hl lc t in  to its 

distributors and updated warning decals which were never- delivered to Adanis’ employer. From 

this cvidence, the jury could reasonably infer that Genic had been negligent post-sale. 

Moreover, as set Porth in the Restutetnenr (Third) of Torts: 

(a) One cngaged in the business of selling or othcrwise distributing products is 
subject to liability for harni to persons or property caused by the seller’s failure to 
provide a warning after the time of sale or distribution of a product if a reasonable 
person in thc seller’s position would provide such a warning. Restaterrrent (Third) 
of Torls, Chapter 2, Prod. Liab. I O  (1998) 

Gcnie argues that Judge Tolub’s dismissal of plaintiff‘s claim for fiiilurc to warn encompassed its 

on-going duty to warn post-sale. Plaintiff apparently concedcs this point, notwithstanding that i t  

is a complete misreading. ludgc Tolub’s decision is unambiguously limited, by its terms, to 

Genie’s duty to warn pre-sale: 

Adams’ failure to warn claim is not bascd on any alleged deficicncy in the 
instruction manual, which A d a m  did not read, but on thc alleged failure of the 
dcfendant Genic to provide any warning on the lift itself. However, Genic has 
submitted a photograph of the actual label on thc particular lift, which specifically 
advises that “all outriggers must be installed beforc using” and also states, “study 
and understand the operating manual before using.” The operator’s manual was 

A jury instruction similar to the one givcn here, incorporating into the general 7 

negligencc concept of due care the duty to recall or rctrofit, has been used in other cases. 
(Joluisori v Colt liidustt-ies Opertiting Corporntion, 605, F2d 1530 [Kan 19SS], aflil. 791 F2d 
1530 [ 1Vh Cir. 19851; Gracyalny v Westirzglzouse E’lectric Corporation, 723 F2d 131 1 [7”’ Cir 
1983 1). 

Page 11 of 17 

[* 12]



stored in a plastic tube attached to the lift’s operator station. In light of this 
subrnission, and Adams’ failure to provide any evidentiary support for his 
contention that the lift bore inadequate warnings, a finding of summary judgment 
is warranted, in  Genie’s favor, on the question of hilure to warn. (Dccision, 
p,7,8)(emphasis supplied) 

Genie’s post-sale activi tics, or abscnce thereof, were not bcfore Judge Tolub. Thcrefore, 

the jury could properly consider Genie’s fiiilure to warn a s  part or its post-sale negligence, 

espccinlly in light of the safcty bulletin of 1993 preparcd by Genie and forwarded LO all of‘ its 

distributors. Genie opposed admission of the safety bulletin on two grounds: (1) ludge Tolub 

ruled that Genic had not breached its post-sale duty to warn; and (2) the bullctin warned against 

a known, not a newly discovcrcd, risk. This Court has alrcady rcjected the first ground. Insofar 

as the sccond ground is concerned, although it was also concedcd by Adams, it is also based 

upon a coinplctc misreading of the bulletin, which provides: 

Urgent. Immediate action required. 

Dear Genie Dealer: 

In our lettcr of October 1, 1993, we requested your help in providing 
important safety infomiation to the iiscrs of Genie Persoiinel Lifts. Most of our 
dealers have responded promptly and completely to that Ictter. However [all in 
caps] we have not hcard from you. 

We need your help. We continue to receive reports of ceitain operators of 
Gcnie Personnel Lifts cither not using outriggers in direct violation of thc 
operating instructions and warning decals or failing to  install all the necessary 
outriggers yropcrly. This irresponsible misuse of the product continues 
unfortunately to lcad to injuries and even deaths. ... 

o f  all PLMs, PLPs, PLCs and Easy-Ups which you have sold over Lhc years, their 
serial numbcrs, the name and address of the purchaser and h e  present address of 
the prcsent uscr if they arc different. In addition, we are asking that you provide 
similar information for all units which you own or rent o r  hold in your inventory, 
as well as all other Genie Personnel about which you have any ownership 
information. We recognize that this may not bc an easy task. 

any way. ,., 

We arc again requesting that you scarch your records and provide us with a list 

Plcase call us at 800 536-1825 if you have questions or if we may assist you in 
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Your failure to respond to Genie’s request is preventing your customers from 
receiving this important safety information. By not responding you are 
jeopardizing a critically important safety program unnecessarily risking the 
personal safcty of many operators and creating potcntial legal liability for yo~ir 
company. More importantly, i1 h i s  safcty campaign prevents even onc accident, 
it will have been wo~thwhile. (Transcript, p. 508 - 510) 

The bulletin explicitly creates a post-salc duty co warn with which Genie failcd to 

cornply. It wholly undercuts sevcriil of Genie’s argumcnts: 

9 Genie objccts to the introduction of a prior accident on the ground that it was 

prcjudicial. The bulletin appears to referencc a number of accidcnts which lcad 

to “injuries and even deaths.” 

Genie objects to the introduction of a prior accident on thc ground that i t  

involved a different lift. The bulletin makes no distinction ainong 4 different 

rnodcls of lift as to the risk involved. 

Genie has dcfended its nonfeasance on the ground that it did not havc the 

address of Adums’ employer.R The bulletin requires Genie to provide the address 

of every “user”, including entities with which it had not dcalt directly and for 

whom i t  would havc no address. 

Gcnie’s remaining arguments have been revicwed and are denicd as without mcrit. 

Plaintiff’s Request for Additur 

The jury awarded the following dmagcs:  

$100,000 for past pain and suffcring; 

$338,634 for past earnings; 

‘Thcrc was no evidence of any attempt by Genie to locate Rathe. There was evidence H 

lhat  12athc was a sizable company which could have been readily located. 
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$400,000 for futurc pain and suffering (40 years); and 

$1,423,386 for future loss of carnings (40 years). 

Adarns moves to set aside the awards for past and future suffering. Pursuant to CPLR 

4404(a), the Court is empowered to set aside the verdict on daniagcs on the ground that the 

verdict deviates ‘materially Crom what would be reasonable compensation.’ In making a 

determination of what is a material deviation, the courts rcgularly compare the jury’s damages 

award to the awards in other cases of sirriilarly injured persons (Xourzlree v Manhattan and Bronx 

Sur-& Trmsit Operuting Authority, 261 AD2d 324, 328 [ 1st Dept 19991; Adums I) Georgian 

Motel, 29 1 AD2d 760,762 [3rd Dept 20021). Because rcasonnble compensation is an 

approximation of community standards and the community in this case is Manhattan, this Court 

will follow the decisions of the Appcllate Division, First Dcpartrnent. 

The record shows that Adanis was a 28 year old husband and father when he was thrown 

12 feet onto a concrcte floor. He suffered a concussion, a triple fracture of the right knee and a 

severe Colles fracture of the right wrist. By the time of trial, 9 years after the accident, hc had 

undergone six serious surgcries, including wrist fusion, during 5 hospitalizations. He will require 

more Lhan one knee replacement surgcrics i n  the future. Adams has riot been pain free since the 

time of thc accident, and he never will be. He requires continuous pain medication arid thcrc 

have been periods when the pain was excruciating. Each of Adams’ injuries are devastating and 

disabling, rcndering performance oC the simplest tasks a challenge. This is cspccially true since 

the wrist injury is to Adams’ dominant hand and, without wrist movement or full grip strength, 

he is iiicapablc of perroorining thc manual work which was both his livelihood a i d  his recrcation. 

In light of  the above, thc jury’ award of $100,000 for past pain and suffering and 
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$400,000 for future pain and suffering, based upon a projectcd life expectancy of 40 years, 

deviates materially froin reasonable compensatjon. It is not in  accord with the other awards to 

plaintiffs who suffered injuries comparable to either of Adams' two injuries: See, Bridges v City 

r$Nc~w York, 18 AD3d [ I"  Depl2005][$300,000 for past pain and suffering and $50,000 for 

f u  lure pain and suffcring where plaintiff sustained a fractured kncc requiring 3 days of 

hospitalization, a 4-inch scar and an interruption to her college educalion]; Kelly v City ofNew 

Yor-k, 6 AD3d 188 11" Dcpt 2004]1$600,000 for past pain and suffering where plaintiff requircd 

two rcconstructive surgeries, required further knee surgery, was disabled from his job and unablc 

to perform any activities rcquiring knee movement; Osoriu v Mnrlo Equities, Incorporated, 225 

AD2d 132 [l" Dept 1998][$317,500 for past pain and suffering and $500,00 for future pain and 

suffcring where 61 year old plaintiff sustained cornminutcd fracture of the knee requiring a cast 

for a month and a half, resulting in atrophy of the thigh and calf, was on crutches for 6 months, 

had an arthroscopic surgery and would eventually need knee replacement.]; Crue v MABSTOA, 

259 AD2d 432 11" Dcpt 1999][$375,000 for past pain and suffering and $650,000 for future pain 

and suffering where 30 year old plaintiff had three arthroscopic surgeries on his knee, walked 

with a limp and might need later knee replacement]; Cahezns u Cily ufNew York, 303 AD2d 307 

[l" Dept 2003][ $450,000 for past pain and suffcring and $450,000 for future pain and suffering 

whcrc right handed plaintiff suffered a coniminuted intra-articular distal radius f i x t u r e  and 

displaced styloid fracture of his right wrist, has limited wrist motion and grip strength and suffers 

constant pain; Huyrs v Normandie LLC, 306 AD2d 133 [l" Dept 2003][$750,000 for future pain 

and suffering for plaintiff who sustained a comminuted fracture of the right radius extending into 

Pagc 15 of 17 

[* 16]



thc wrist requiring insertion of metal plate and screws that will have to be replaced ’I; Bingham v 

New York City Traizsit Authority, 25 AD3d 433 [l” Dept 2006]1.$1 million for past pain and 

suffering and $750,000 for future pain and suffering where plaintiff suffered substantial wrist, 

ankle and Icg in.juries]. 

Upon comparison with other verdicts in this jurisdiction, and based on the 

uncontrovcrtcd record of Adams’ injuries, this Court rinds that the jury’s award of $100,000 for 

past pain and sulfering and $400,000 for future pain and suffering is against thc weight of [he 

credible evidcnce and is not rationally based on the record. 

Accordingly, the award for plaintiff’s past pain and suffering should be increased from 

$100,000 to $SOO,OOO and plaintiffs award for future pain and suffering should be increased 

fi.om $400,000 to $750,000. 

50A Henring 

Thcre is a curious illogic to Genie’s request for a 50A hcaring within a motion to set the 

verdict asidc. If and when the verdict becomes final, appropriate SOA proceedings niay be 

scheduled. 

Conclusion 

Accordingly, i t  is hereby 

ORDERED that defendant’s motion to set aside the verdict and ordcr a ncw trial pursuant to 

Rulc 4404(a) or, in thc altcrnative, entering judgment in favor of defendant as ;I matter 01‘ law is denied; 

and it is furthcr 

ORDERED that the jury award for past and future loss of pain and suffering is vacated 

Adams had a similar procedure. 
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and a new rial on the issue of past and fu ire pain and suflering is directed, unlcss the defendant 

stipulates to increase the award as lollows: $500,000 for past pain and suffering and $750,000 for 

futiirc pain and sufrering. 

This rcflects the decisiori and order of this Court. 

Dated: ,@ 7 
Check one: [ ] FINAL DISPOSITION [XI NON-FINAL DISPO&ION 
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