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SUPREME COURT OF THE STATE OF NEW /oRK- NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

MERGENT SERVICES and JOHN BAL, 
Plaintiffs, 

-v-

ITEX CORPOl\ATION, NY1'0 TRADE CORPORATION, 
JOHN CASTORO, personally and in the 
capacity of President and CEO, IZZY GARCIA, 
personally and in the capacity of Manager, 
CORAL HOMOKI, Trade Director, MICHAEL 
MARICH, Trade Director, JESSICA TAVERAS, 
Trade Director, and NEW YORK DAILY NEWS, 

Defendants. 

PART 59 

Index No.: 601777/07 

Motion Date: 07 /10/07 

Motion Seq. No.:_---'0=---1'----

Motion Cal. No.: -~o_s_c __ 

The following papers, numbered 1 to 10 were read on this motion for provisional relief. 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motion: 181 Yes 

Upon the foregoing papers, 

D No 

The court shall deny the 

PAPERS NUMBERED 

1 

2- 4 

5 - 10 

seeking provisional remedies and shall grant the cross-motion of 

defendant Itex Corp. seeking to compel arbitration of this 

dispute pursuant to CPLR 7503 (a) and dismiss the complaint 

en pursuant to CPLR 3211 (a) to stay this action. 
w 
en 
< u z 
0 
l­o 
~ 

It is undisputed on this application that the dispute arises 

Check One: 181 FINAL DISPOSITION 

Check If appropriate: D DO NOT POST 

D NON-FINAL DISPOSITION 

D REFERENCE 
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out ol- tran.·3act:lo112-0 conducted on Lhe Itex Morketplace and LhaL Lo 

t r a n ~' a ct on l. h i::l t-_ c:o y s t em a pc rs on o r en t i t y mus t be a me rn be r i::l n d 

ln Lhe membership agreement must agree to be bound by the rules 

ancl tcnns uf U1P Itex McirketplacP. Section F.7. of thP Trading 

k u _L c .'.:; r=:.' n Li t~ 1 e d "Venue" states that " [ a ] n y act j on brought by any 

party l_o this aqrcement shall be filed, and venue shall lie only 

i n t h c co u r l~ c~ o f K i n g C: o u n t y , W a s h i n g t_ on , U n i t~ e d ~:3 t a t e s o f 

America, to which jurisdiction and venue Member hereby 

specifically consenl.s .. Section F.10. Of the Trading Rules 

entllled "Arbitration" states that "[t]he parties agree that in 

the event of a dispute, the parties will resolve the dispute 

under the commercial rules of the American Arbitration 

Association in Bellevue, Washington. Notwithstanding any 

provision of law, any claim arising out of the creation, 

performance or termination of this agreement by either party must 

be brought within one year of the accrual of the cause of 

action." 

As to the forum selection clause, the Court of Appeals has 

stated thot 

it is now rccogni zed that parties to a con tract may 
freely select a forum which will reso]ve any disputes 
over the interpretation or performance of the contract. 
~3uch c 1 auses are pr irna f acic valid and enforceable unless 
shown by the resisting party to be unreosonable. Forum 
'_'iPlect ion clauses are enforced becaucc;e they provide 
certainty and predictability in the resolution of 
disputes, pi::!rticularly those involvinq international 
bu~3lnP:os ac:Jreement:s. 
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Brooke c;roup Ltd. v ,JC!l '.'lynclicate 4flfl, fl7 NY2d 'J30, SJ!J (l996) 

(citotlon:-; omi ttecl). "l\ conl:.ractual forum sclccti on clause is 

primd racic valid and enforceable unle~-;e:; il i.s shown by the 

challcnqinq party Lo be unreasonable, unju~-;t_, ln contravention ot 

public policy, invalid due to fraud or overreaching, or it ls 

shown that a triol in the selected forum would be so gravely 

difficult LhaL the challenging party would, for all practical 

purposes, be deprived of its day in court." LSPA ~nterprise, 

lnc. v Jani-King of New York, Inc., 31 AD3d 394, 395 (2cl Dept 

2006) . No party raises any object to the enforcement of the 

forum selection clause here and therefore the court shall dismiss 

this action under CPLR 3211 (a) (1). 

With respect to the arbitration clause, "[i]n deciding an 

application to compel arbitration pursuant to CPLR 7503 (a), the 

court is required to first make a determination whether the 

parties have entered into a valid arbitration agreement and, if 

so, whether the issue sought to be submitted to arbitration falls 

within the scope of that agreement. [T]he court is empowered 

to determine lf the dispute sought to be submitted to arbitration 

is time]y. Fjnally, . the court must determine if the subject 

of the petition sets forth an appropriate ground for judicial 

intervention under the provisions of CPLR article ~'J." Knob v 

I D ::; Fl n :-:i.r i c i a l c; e r vi c e s T n c . , ? 1 J AD? cl ? 6 , J Cl ( J 't Dept ·1 9 9 5 ) . 

On tJ-it:· rcco rd before this court on these mot ions, the requis i t(o-s 
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for cumpPl linq arbitral_ion have been satisfied and therefore thP 

cuurl upon di~missing the action shalJ compel the parties to 

arbi tratc I_ heir di_spuLe. 

Ac·cordinc;iJy, it is 

ORUJ::RP.D Lhat pJaintiff's mol::ion ic-; [)]:;NJP.D; and it is further 

ORDERED and ADJUUGP.D that the complaint is DISMlSSED as 

against all defendants pursuant to CPLR 3211 (a) (1); und it is 

further 

DROP.RED and ADJUDGED that pursuant to CPLR 7503 (u) the 

parties arc COMPELLED to arbitrate their claims pursuant to the 

terms of their agreement. 

This is the decision and order of the court. 

Dated: January 14, 2007 ENTER: 

J.S.C. 

J.S.C. 

·.- j 
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