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with Dr. Schneider regarding his condition, failed to arrange for plaintiff to be admitted into the 
hospital in a timely manner, and failed to make a timely diagnosis. 

Plaintiff presently moves for an order granting leave, pursuant to CPLR §3025(b), to amend 
the complaint, nune pro tune, so as to add Steven Schneider, M.D., and Robert Marbach as 
defendants. CPLR § 3025(b) sets forth that leave to amend orsupplement a complaint "shall be 
freely given" (CPLR § 3025(b); see also Leff v. Benihana of Tokyo, 304 AD2d 350 (1st Dept. 
2003]). In the instant action, where there exists no prejudice to the defendants, and, in fact, 
defendants did not submit any opposition in connection with the amendment, plaintiff may amend 
his complaint to add Steven Schneider, M.D., and Robert Marbach as defendants. A ccordingly, 
that portion of plaintiff's motion seeking leave to supplement the summons and complaint, nune 
pro tune, so as to add Steven Schneider, M.D., and Robert Marbach as defendants is granted. 

As leave has been granted, pursuant to CPLR § 3025(b), to supplement the summons and 
complaint, nune pro tune, so as to add Steven Schneider, M .D., and Robert Marbach as 
defendants, defendant Steven Schneider, M .D. no longer has a basis to maintain his ninth 
affirmative defense, which alleges a f ailure by plaintiff to serve his amended verified complaint in 
accordance with CPLR §3025. Accordingly, Steven Schneider, M.D.'s ninth affirmative defense 
is stricken from his answer. 

Plaintiff further seeks to extend his time to serve defendant Robert Marbach. CPLR 306-b 
provides that service of a summons and complaint shall be made within 120 days of filing the 
complaint w ith the clerk of the court. Where serv ice is not made upon a defendant within the 120 
day period, a plaintiff's time to serve may be extended "upon good cause shown or in the interest 
of justice" (~ CPLR 306-b; see also Leader v. Maroney, Ponzini, 97 NY2d 95 (2001 ]; Lippett v. 
Education Alliance, 14 AD3d 430 [1st Dept. 2005] ; De Vries v. Metropolitan Transit Authority , 11 
AD3d 312 [1st Dept. 2004]; Goldstein v . Columbia Presbyterian Medical Center, 1AD3d188 [1st 
Dept. 2003]; Wideman v. Barbel Trucking, Inc., 300 AD2d 184 [1st Dept. 2002]). In the instant 
action, although plaintiff filed the amended complaint on October 13, 2006, Robert Marbach was 
not served until February 24, 2007, 134 days following the filing of the complaint. According to 
plaintiff, on January 11 , 2007, he learned that Robert M arbach currently resides in the state of 
Pennsylvania, and as a result, was unable to timely serve Mr. Marbach. 

The " good cause" and "interest of justice" standards are two distinct standards under which 
a plaintiff may seek an extension of time to effectuate service of process (see Leader v. Maroney, 
Ponzini, supra; De Vries v. Metropolitan Transit Authority , supra). "The legislative history indicates 
that the interest of justice standard is a broader standard designed 'to accommodate late service 
that might be due to mistake, confusion or oversight, so long as there is no prejudice to the 
defendant" (De Vries v. Metropolitan Transit Authority, supra, citing Bill Jacket, L. 1997 ch. 476, 
at 14). Unlike an extension request brought under the good cause standard, a plaintiff may be 
granted an extension of t ime to effectuate service in the interest of justice even where a plaintiff 
was not diligent in its initial attempts to serve the defendant within the time frame set forth in 
CRl!.R 306-b. Although it is not clear that plaintiff in the instant action can establish good cause 
to extend the time to effect service on defendant Robert Marbach, an extension is warranted in 
the interest of justice. Not only was the length in delay of service minimal, as defendant Robert 
Marbach was served only fourteen ( 14) days after the 120 statutory period, but plaintiff promptly 
moved for an extension of time to serve once he learned that Mr. M arbach resides in Pennsylvania. 
Moreover, the defendants cannot claim that they have been prejudiced in any way by plaintiff's 
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.. 

ORDERED that counsel for the parties are to appear before the court on July 13 , 2007, at 
100 Centre Street, Room 1306, Part 40D, at 9:30 am for a compliance conference. 

Dated: 4/1212007 

Check one: O FINAL DISPOSITION 
Check if appropriate: O DO NOT POST 
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