
Snodgrass v Professional Radiology
2007 NY Slip Op 34539(U)

September 17, 2007
Supreme Court, Kings County
Docket Number: 2917/2006
Judge: Randolph Jackson

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.
This opinion is uncorrected and not selected for official

publication.



·· $\)PREM£ COURT OF THE STAT& Qt- !IEW YORK 
co~TY CF' KitJGS 

RANOALL SNODGRASS, as Ad.itinistrator of 
the Estate of BEVERL':'. GAINF..S·SNODGAASS, 
and Rl\.NOALL SNOOG!<A.SS, Individually, 

Plainti ffs, 

· aga i ns t· 

PROFESSIONAL RADIOLOGY, JOR:N LOUIS 
ROMANELL I , M. 0 . and M8'1ACH~1 Ml\NOJ:'.:J,J, , 
M . 0 . , 

Defe'Od~nts. 

CTVIL TERI.;, ?~RT 11 

DtcISION and OROS:R 

lndex No . 2917/2006 

PRESENT' 
HON. AANCQLPH JAC'KSON 

Sepcembor 1 7, 2001 

'ln.t: f'OLLONIN'G PA?EXS NUM'BE:RSD 1 'l'O 15 

THIS MOTION: 

-·--·· ·· ·· ·-- -------·- ····· ·-·· --· -·--··'· ····------· --·- --- ------- -·-
NO . ON CALENDAR OF .. June 20 . 1 007 P.l\PERS NUMBE8EO 

NO'TICS O~ MO'l'ION - ORDER TO SHOW CAUSE - Af'FI OAVIT(S) 

AFnRAA'l'!ON ($) - PETITION - £XH19ITS A.'lllEXEO ____ __.cl .:;- s,,_ _ _ __ _ 

ANSWERING A~t-LOAVIT(S) - AFfI R>IATION{Sl - EXHIBITS 6 . '1 - 1'\1 

~·€:PLY Af'FI OAVIT ( S) - AFf'IR!"ii;TION (S ) --------~lj,__ ___ _ _ 

t\f'FIOAV! T {S} - A.PF'l Rt~T!ON( S) 

EXNt911'S ANO OTHER PAPERS - - -------------- -----

.............. .... . ... .. . ........ ... . ..... .. .. .. .. ..... . ...... ... ~ - - -- - - ---··· ----·- -------- --

After oral a~9umeo~s and upon ~ he foregoi~ paper s : 

Pl a i nt iffs, RANDAL~ SNOZlGRASS . as Adminict~ator of the 

Estat.e ot BEVERLY GAlNoS - SNCOGP.ASS, .and R:'"'.NO.~LL StJOOOR.A.SS, 

?till!ed. 1f2&'201 
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,.....,, 

Indiv1d·ua lly (•·plainl: iffs"'), move for •n o::der 9 r aJ'\ting l eave t o 

reargue a prior a.otion and cross·motion. 

Th.is tnedical malpractice action was lnitially coa:r.enC'Cd on 

S.ptcmbcr 21 , 2002, I nde.iit Nuinbcr 38921/2002. as against tM ' 

dcCcnd•nt•, PROF€SSIONAJ, RADIOLOGY. JOHN LOVlS ROMANELLI , M.0 . • nd 

M€NACH£>1 ~ANOELL. M.D. (•defendant&'). Plaintiffs allege that 

dcfcndantB depa r t ed from accepted madic~l GtandardD from June )1, 20 00 

to May 2001. In Jano8ry 2003, t he action waG stayed Decaus e Letters 

ot Adm.inisr.r4tion h~d not. been ioguod. Pla int.if r then moved to 

reucore the act i on and on Jan•.1a.ry 20, 2006, th~ Hon. Joseph Levi ne 

d•nied plaintiffs ' motion and granted the defendancs• eross -mot100 to 

d1~~~oc the action agains= all of the defe:'tdant,. 

Plaint iffs then co::mc.nccd a aeeond 411Ct.ion . I ndex ~'umber 

i9t 7/2006. seeking damages again!it the a.aine: partl.es based upon t bc 

0>0.me GCt of fact s pur sua nt to C.P.L.R. 520S(A). ! n a Decision and 

Otda r da'ted F'ebrvaey ~. 2007, this Court granted defe ndants• ;rot i on 

tn deciding these rrot iona , the covrt: 

held t hat ~ho order o f J uGti ce Levi ne wau o de t:.· J. siOl"l on t he rnerita 

b~oed vpon plaintiff s • failure to ~imely appl y for LcttcrD o f 

J\dminiot-rat.ion and· t:> t a tute o f lim1t.-tionn grounds, and is thus. res 

judicata as to the s ec ond a c tJ.on. 

Plaintiffs no-~ chall~oge thA Deci910n and Order o f February 

4, 2001. con~endir.9 th;,~ the Court nda•pc>rchen.ded ~he la~ wieh rega~d 

to the ~pplication of c.P.L.R. S205CA). To be · more prec~so. 
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2'°~1l~ ... ...i .... 1111111111-ooi• ......... ~ __ ... ,._loll) 

plaint! ff:;i. cont.end that JUsticc Levino• • diS.m1~3al orde:- ... 
1
as not. on 

the nerits since the or:ginal action vas timely corrmenced despite the 

fact that no reprcsenta.tlve had been appointed. ln sup;>crt of c.hig 

concont1on. p la1 n::.it=s c1c e cuneYoue •u.tborities. 

thot where an acc,ion is timely cOC'M'lenced 1t cannot be con.s i de:red a. 

nullity because plaLntitf lacked capacity to s~e . According to 

plnintiffs, An err-o:- relating t o c.hc ldenti ficat.iOJ"l of c.he named 

p laintiff wi l l not bar reeomnencetl'lent. of anotlicr action puxsuant to 

C.P.L.R. S2051A). Snaed upon the above, plaintif f s argue that 

C.P.L.R . 5205(~) appl i es to thiQ act1on while the doctr ine of res 

)Udic~ta doc~ r.ot. 

tn opposition. Cefendant. DR. JOHN LOUIS R(»'"_:::Jr~l t•oR . 

ROMNtt.LLl'"). asse rt-s that pla.J.ntiffs •u.bc!dtted a pcticion for Lctc.ers 

of Ad:nlnistratio:'l on OC:tober 29, 200" and letters were g~antcd on 

f'ebt"\ktry 24, 2005. OR. ROM.A.N£LL1 highlights th~t these lett.ers were 

not appl .icd for unci 1 t.hree ( 3 > y~arc un<J fl vc (S> months ~ tte:r t he 

docedeo~·s death. and ~lmost two (2) yc~r~ ~fee~ the firn~ accjon wa9 

commenced . Based upon chic dc.t3y, Juoti cc t..evinc dismissed 

plaintiff$' prior ac~ion. ? laintift' ' s r•lia1lca on C .P . L.R. §205(A.) is 

rnioplace.d because the dismiosal wa.a not based solely on his lack of 

capacity to sue. Pr. ROY>.'l'ELLJ •dd8 that C.P . L.R. §20S (A) is 

1n.)ppllcable because it doe:; no~ per.it the re initi~t.ion of a 

dl811llS9ed action .-he=e c.he di&.Uu.ool wo.e ba•cid "'pon the p!ai.nt i ffR' 

~~glcct to pro~ecute . 
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" on lln.1 ~ O'W'Q MO! Ol'I to disrriss c~~1111l1 .. •QllM( , , Clel'MS tx:otn!>lon Of Olmo 10 su..oc 9'W'($ <11$M!SN , o oortion 

at0i&nt'l7~-- ........ - . ............ ?'*' ......... ,.l,,..40IT) 

?ROFESSION1lL AAD!OV:>GY arguca altn0st the aame points as DR. 

RONANllL~ I and add11 that plaintiffs a pplied for Let~era ot 

Admin.iatration after the appl icable 5tatute of limi tations for 

wrongful deat:h of two (2) years expi.Ad. 

In reply, plaintiff~ maintoin that Justice Levine ' s order of 

d ismisoal d i d not opecify any pa rticular g round::s tor d i smitiaal 11nd 

there i• no way to deteTIUnc if the di•missal ~as on th~ ll'W!'rits for 

neglect to prosecute. 

A rr.otion tor rear9u!t'lcnt, ilddregsed to the sound discretion 

of th& court, iG de~igne<l to aft ord a party on opport un i ty to 

establ ia1". t.hat the cot.lrt overlooked or misapprehend~ the :"elevant 

faeta. or miSa?pl ied any con~roll1ng principle or l&w. Jts pu r pose 18 

not to 1;ervc as a vehicle to permit the unsoccee1ful party t o a.rgue 

once ogain t t1e vecy queBt i ons previously dec ided (Po ley v . Rocb.s:_, 66 

AD2d 558, S6? (1•~ Dept •• 1919); PlcC n; .... 1;i no Co . . lnt'° v. Board o( 

£due . o! Ci ty of M:(. 103 AD2d 79 12• Dept .• 1984) ) . 

t n ~he inotont ~~tter, th• Court dctcn:nncs that pla intiffs• 

argumente are noc perouaaive i n estobli~hin9 that the Court overlooked 

or rnieapp~e.hended the !oct.e a:<td plaintif f3 }..)ve fo.iled to t'Gtabliah 

th.at t?iere are new (4Ct9. The Court r..otc3 that pla.Lntiffs £01led to 

apply tor Lettere of Administrotion tor over throo and one- hal f (33') 

ye.ei ro A!tec tl:'.e decedent• a detoit.h ceuoin9 a de l .:iy it1 t.hc prosecution of 

the acc1on . 

• 
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·. . . Jl.ceordit"191Y. for the rc:.oonn :.t4tcd •bovc. che pla i ntif f s ' 

tr0t10.n c.o reargue is granted a."ld. upon rea.rgutr.ent:, the C".ot.ion i& 

deni ed . 

Tnie sh•ll con~ci~ute the dcclalo~ •nd ~~r of 

: 

t-hfl' Court . . · 
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