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*- SUPREME COURT OF THE STATE OF HEW YORK
COUNTY OF KIHGS

__.......-—___________..._______.-.______}[
RANDALL SHODGRASS, as Administrator of CIVIL TEEM, PRRT 11
the Egtate of BEVERLY GAINES-SNODGRASS,
and RANDALL SNODGRASS, Individeally, DECISICN and ORDER
Plaintiffs; Index Mo. 2817/2008
~against- . FRESENT:

HON. RANDOLPH JACKSOHN
PROFESSIONAL. RADICLOGY, JOHN LOUILS

ROMANELLI, M.D. and MENACHEM MANDELL, Sepcember 17, 2007
M.G.,
Defendants.
_______________________________________ X
THE POLLOWING PAPERS WUMBERED 1 TO 15 READ ON

THIS MOTION:
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NG, 28 ON CALENDAR OF ___June 20, 2007 TAPERS MUMBERED

NOTICE OF MOTICN - ORDER TO SHOW CAUSE - AFFIDAVIT(S)

AFFIRMATION(S) - PETITION - EXHIBITS ANKEXED 1-5
ANSHWERING AFFIDAVIT(S) - AFFIRMATICN{S) - EXHIBITS B, T=14
REPLY AFFIDAVITIS) - AFFIRMATICONMI(S) 15

AFFIDAVIT{S} - AFFIRMATION(S)

EXHIBITS AND OTHER PAPERS
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Afrer oral argumente and upon the foregeing papers:
Plaintiffs, RANDALL SNODGRASS, as Administractor of the

Estate ot BEVERLY GALINES - SNODGRASS , and RARNDALL SNODGRASS,
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 {ndividually (*plaintiffs*)}, move for am order granting leave to
reargue & prior motion and cross-motlion.
This medical malpractice action was imitially commenced on
September 27, 2002, Index Number 38521/2002, as against tha
defendants, PROFESSIONAL RADIOLOGY, JOHNW LOULS ROMANELLI, M.D. and
MENACHEM MANDELL, M.D. ("defendants”]. pPlainciffs allege cthat
defendants departed from accepted medical astandards from June 14, 2000
to May 2001. In January 2003, the action was stayed because Letters
of Administracion had not been issued. Plaintiff then moved Lo
restore the action and on January 20, 2006, Che Hon. Joseph Levine

denied plaintiffs’ motion and granted the defendants’ cross-motion Lo

digmigs the action against all of the defendantcs.

plaintiffs then commenced a second action, Index Number
2917/2006, seeking damages againat the same parties based upon the
same set of facts pursuant to C.P.L.R. 5205(A). In & Decision and
Order dated February &, 2007, this Court granted defendants’ mation
and erces-motion to dismiss. In deciding these motions, the Court
held that the order of Justice Levine was a decision on the merits
baged upen plaintiffs® failure to timely apply for Lettera of
Administration and statute of limitations grounds, and is chus res
judicata as to the second action.

Plajintiffs now challenge the Decision and Order of February
4, 2007, contending that the Court misapprehended the law with regard

to the application of C.P.L.R. §205{A}. Te be 'more precise,
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. plaintiffs contend that Justice Levine’'s dismissal order wag nolL oOn
the merits since the original action was timely commenced despite the
fact that no representative had been appointed. In support of this I
contention, plaintiffs cite numerous authorities. plainciffs claim |
that where an action is timely commenced it cannot be consgidered a
nullity because plaintiff lacked capacity to sue. According to
plaintiffs, an error relating to the identification of the named
plaintiff will not bar recommencement of another action pursuant to
C.P.L.R. B§205{A}. gased upen Ccthe above, plaintiffs argue that
c.P.L.R. 5205({A) applies to this action while the dectrine of res
judicata does not.

In opposition, defendant, DR. JOHN LOUIS ROMANELLI (“DR.
ROMANELL1-), assercs that plaintiflas submitted a peticion for Letfers
of Administration onm October 29, 2004 and leCters were granted on
February 24, 2005. DR. ROMANELLI highlights Cthat these lerters were
not applied for uantil three {3} years and Eive (5) months afrter the
decedant*s death, and almost two (2) years afeer the first acrtion was
commenced. Based wupon this delay, Juetice Levine dismissed
plaintiffs’ prior action. Plaintifl's reliance on C.P.L.R. §5205(A) is
misplaced because the dismissal was not based golely on his lack of
capacity Lo sue. Dr. ROMANELL] adds thact C.P.L.R. §205(A) is
inapplicable because it does not permit the re-initiation of a

digmissed action where the dismissal was based upon the plainciffe’

neglect to prosecute.
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PROFESSIONAL RADIOLOGY argues almost the same points as DR.
ROMANELLT and adds that plaintiffs applied for Letiers of
Administration after the applicable statute of limitations for
wrongful death of two (2} years expired.

In reply, plaintiffs maintain that Justice Levine‘s order of
digmiggal did not ppecify any particular grounds for dismissal and
thars is no way to determine Lf the dismissal was on the merits for

neglect to prosecute.

A motion for reargument, addressed to the sound discretion

of the court, is designed to afford a party an opportunity Eo

sstablish that the court owerlooked or misapprehended the relevant
factas, or misapplied any concrolling principle of law. Its purpose 13 I
got to serve as a vehicle to permit the unsuccessful party to argue
once again the very questions previcusly decided (Puley v. Roche, 68
AD2d 558, 567 [1* Dept., 1979]; EiE_HﬁiEiEE_Eﬂﬁh_lnt__I;_ﬂﬂl:ﬁ_nI
Educ, of City of WY, 103 AD2d 7% [2* Dept., 1984]}.

in the instant matter, the Court determines that plaintiffs’
argumants are not persuasive in establishing that the Court overlooked
or misapprehended the facts and plaintiffs have falled to ectablish
that there are new facts. The Court notes cChat plaintifis failed to
apply for Letters of Administration for over three and one-half (3¥)
yearg after the decedent’s death causing a delay in the prosecution (=14

the action.
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Accordingly, for the reasona stated above, the plaintiffs
i rion iB
motion to reargue 1S graated and, upon reargument, the mOTi |
denied.
This shall constitute the decision and ordér of the C’:;:}lrt‘
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