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JOHN LAWLOR, ESQ. on behalf of

- himself and all others similarly COUNSEL FOR PLAINTIFF

situated, Sims, Moss, Kline & Davis, LLP
. 129 Third Street ]
Plaintiff, Mineola, New York 11501
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COUNSEL FOR DEFENDANT
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ORDER

The following papers were read on Defendants’ motion to reargue:

Notice of Motion dated May 3, 2007,

Affirmation of William M. Savino, Esq. dated May 3, 2007
Defendant’'s Memorandum of Law; -

Affirmation of Michael Gilmore, Esq. dated May 25, 2007
Defendant's Reply Memorandum of Law.
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| D'efendants move to reargue from the Court's order of March 22, 2007 which

denied their motion to dismiss and, upon reconsideration, seeks an order dism|ssmg the

complalnt for fallure to state a cause. of actlon

BACKGROUND

| Plaintiff, John Lawlor (“Lawlor”), brings this action on behalf of himsélf and other
similarly situated séeking to recover taxes rand feeé paid to Defendant, Cablevision
Systems Corporation (“Cablevision™), for business internet service.

Lawlor became a subscriber to Cablevision’s Optimum Online internet for
business service in 2002. From the time he first subscribed to the service through April
7, 2005, his monthly bill 'contained charges for “Taxes and Fees.” Lawlor alleges that
Cablevision had no legal right to charge or collect these fees and seeks to recover
improperly collected fees and taxes for himself and the other members of the class.

From 2002 through April 7, 2005, Cablevision's business internet service was
provided by Cablevision Ligﬁtpéth, Inc. (“Lightpath”). Lightpath was a local telephone
company subject to the regulation of the New York State Public Service Commission.
Lightpath is a wholily owned subsidiary of Defendant, CSC Holdings, Inc. (“*CSC").

Local telephone companies are obligated to collect and pay the franchise tax and
surcharges impdsed by Tax Law §§184,184-a and the 'g.ross recéibts tax and surcharge

| imposed by Tax Law §§186—a, 186—0. These taxes were reflected on Lawlor's monthly
cable bill. Lightpath presumably collected the taxes and remitted them to the State of

New York.
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In April 2005, CSC Optimum began to 'p_royid'é'_Opti'rﬁ_drh Oniine service for
' buSiness. Since CSC Optimum was not a local t-élébﬁcne’éblﬁjbany,? sdlsjéct_to Public
- -Service Commission regulation, it was not -r:eq,ui‘réd to-r-'c;oll_e‘ct ahd' pay the taxes and
- surcharges imposéd by Tax Law §§184, 184-a, 186-a and 1 86-c as was Lightpath.
"~ When CSC Optimum began providing Optimhm Cnlihe for business _se'r\’/ice,:‘the-taxes '
and fees were no longer included on LaWIor'sbﬂl."-

Lawlor's internet agreement never m’entibhéd that Optimum Online se.rvice would
be prowded by nghtpath Lawlors lntemet serwce agreement states “CSC l—!oldmgs
Inc. (“Cablevision”) is pleased to provude Optlmum Onhne high spead |nternet access for
Commercial Service.” The monthly invoice for thls service was issued by Cablewsuon

The maillng address for the bifl was to Cablevnsmn

The only mention of Lightpath in any of the material was in the work order for the
installation of the-cable modem required for the service. The work order header reads
“Lightpath a service of Cablevision brings you Business Optimum Online.” However,
tﬁe “Terms and Conditions” provisions of the w?o.rk order makes repeated reférénceé t._o.
“Cablevision’s Cable Modem Internet Service.”

- The cbhﬁplaint alleges thre.e ca_uses of ai:__t"ion sounding in violation of General
'Business Law §349 (first cause of action); fraud (se_cond cause of action); and unjust

enrichment (third cause of action).
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Defendants moved te dismiss the'-complai-nt tn its order of March 22, 2007, this
Court found the flrst cause ofac.tl.oh stated a cogmzable cause of action and denied
Defendants’ motlon Defendants assert that reargument should be granted because
| the Court misconstrued the taw in hold|ng that the General Busmess Law §349 theory of
| recovery set forth a viable cause of actao_n. Defe_n_dants argue that the General
Business Law protects consumers of goods or services pUrchased for personal, family
or household use; not business cttstomers.

DISCUSSION

A motion to rearglte_ must be so designated, shall be based Upon an assertion
that the court overlooked or misapprehended matters of law or fact when it decided the
of entry from which reargument is sought. CPLR 2221 (d).

| A motion to reargue is addressed to the discretion_'of the eourt and may granted -

upon a showing that the court overlooked relevant facts or misapplied or

misapprehended the applicable law or for some other reason improperly decided the

prior motion. Carrillo v. PM Realty Group, 16 A.D.3d 611 (2" Dept. 2005); Hoey-

Kennedy v. Kennedy, 294 A.D.2d 573 (2™ Dept. 2003); and Eoley v. Roche, 68 A.D.2d -
558 (1* Dept. 1979). Reargument is based solely upon the papers submitted in

connection with the prior motion. New facts may not be submitted or considered by the
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. court. James v. Nestor, 120 A.D.2d 442 (1% Dept. 1986); and Philips v. Village of

| "'Oriskahy 57 AD.2d 110 (4" Dept. 1997). - .00
------- Defendants assert that since on!y busmesses could obtam Optimum Online for
o ‘business. Thus, it is not a consumer oriented transaction and is not within the ambit of
- General Business Law §349, e ioeei
General Busine'ss. Law §349 does not preclude an aet'toh b.'y'arbUSiness. Qswego

~ Laborers’ Local 214 Pension Fund v. Marine Midland Bank, 85 N.Y.2d 20 (1995). To

. plead a cau.se of action under this statute, the business must allege that the defendant’s
conduct is consumer oriented, deceptive or misleading in'a material way and plaintiff

sustained injury as by reason of the deceptive or misleading conduct. /d.; and Cruz v.

of General Business Law §349, the business must allege deceptive or misleading

consumer related conduct that would be actionable by an individual consumer. /d.
Lower courts have found that a busmess may bnng an action under General

Business Law §349 when it has been has sustalned damages as a result of misleading

or deceptive conduct. See, Schroders, Inc. v. Systems, Inc., 137 Misc.2d 738 (Sup. Ct.

~ N.Y. C0.1987); and Sulner v. General Accident Fire and Life Assurance Co., Ltd., 122
- Misc.2d 597 (Sup. Ct..N.Y. Co. 1984). These are trial level decisions which predate

Cruz. Their continued viability is questionable post-Cruz.
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Trial level courts must follow the' préc';edén't o%-‘an'-a'opeilafez.divi-sion until its own

- whether a busrness may maintain an actron pursuant to General Busmess Law §349 for
: deoeptlve busmess practices. Therefore thls Court is bound to foilow Cruz which
.’ _permrts a business to maintain an action under General BusrnessLaw §349 only if such
aotion could be maintained by a individual consumer. |
Optimum Onllne for busrness was only avallable for busrness customers and was
prowded with Optimum Onllne services by Lightpath. The Optimum Online service for |
residential customers was provided by a different subsidiary of Cablevision that was not
______ :a local telephone company and not subject to the taxes imposed _bAy_the Tax Law Since
providing Optimum Online service to business by a local telephone company did not
affect consumers, the first cause of action fails to state a cause of action and sh_o_uld
have béen ;d'ismissed. o
| Reargument musr be granted to the e*tent of finding that the first cauee of action
is not a basis for sustaining the complaint.
However, Defendants moved to d'is:miss the complaint in its entirety. When a
defendant moves to dismiss the complaint as a whole, the motion must be denied if any

of the causes of action plead in the complaint allege a cognizable cause of action.

Anandv. Soni, 215 A.D.2d 420 (2™ Dept. 1995); and Martirano Construction Corp. v.
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Briar Coniracting Corp., 104 A.D.2d 1028 (2 bébt. 1984). Since the Court found, in

.. deciding the prlor motion, that the General Busmess Law §349 cause of action was
- - sufficient, the Court did not reach the question of whether the second or third causes of
- action were legally sufficient. Now that the General Business Law §349 cause of action
has been found to be Iegally unsustainable, the Court must now address '
whether the fraud or unjust enrichment causes ofractlon state a cognizable cause of
action so as to sustain the complaint. |
 The cdr_ﬁplain_t alleges that as a resqlt of '.Defendants' misrepresentatiohs, Prlaintiff_
énd otﬁer _rﬁembers of thé putatiQe class were reqﬁfred to'payl t.axes énd fees that
should not havé been charged for internet servicé. The complaint specifically alleges
that Plaintiff and other members of the purporte_c.i_c‘lassrwere defrauded and induced
“...into paying sham taxes and/or governmental fees to Cablevision” (Complaint 147).
However, the taxes and fees which were billed and collected were taxes and fees
imposed L:pbn L'ightpath as a local telephone proVider pursuant to the afOrem'en'ti'oned
provisions of tlhe Tax Law. . Plaintiff does ﬁof éoﬁtest that Lightpath was a lo.c.al |
telephone provider or that it was obligated to collect the taxes and fees charged on the
- bill. If Lawlor’s fraud cause of action is based upon the allegations that Lightpath
.defraﬁded Lawlor and other members of the class into paying taxes Lightpath was.

legally required to collect and pay, then the cause of action is insufficient.
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‘When dec:dlng a motlon to dlsmass the court must determme whether plaant ff

~has a cause of act|on and not if the.cause of act|on has been properly plead.

Guqqenhelmer v. Ginzburg, 43-N. Y 2d 268 (1977) Rovello v. Oroflno Realtv Co 40

N.Y.2d 633 (1976); and Well v. Yeshlva Rambam, 300 A.D.2d 580 (2" Dept. 2002). |

- from the facts alleged'in the co_'mpia'mt‘and'-_therinfereri_ceS‘ which can be drawn from the
facts, the court determines that the pleeder' has a cognizable cause of action, the

~motion must be denied. Sokoloff v. Harmiman Estates Development Corp., 96 N.Y.2d

: 409 (2001) and Stucklen v. Kabro Assoc 18 A D 3d 461 (2"d Dept 2005)

The court must accept as true all of the facts alleged in the complamt 511 West

- 232rd Street Qwners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144 (2002); and Sokoloff

~ v. Harriman Estates Develecpment Corl.l, supra.. The complalnt must be liberally

construed, and the plaintiff must be given the benefit of every favorable inference which

can be drawn from the complaint. Leon v. Martinez, 84 N.Y.2D 83 (1994); and Paterno

v.CYC,LLC, 8 A D.3d 544 (2™ Dept. 2004)
| The complamt read broadly could be cohetfced as ailegmg a cause of action fcr
fraud in the inducement. To state a cause of action for fraud in the inducement, plaintiff
‘must allege that the defendant made a misreprese'n:teticn of a material fact which wae'

false and known to be false when made, for the purpose of inducing plaintiff's justifiable

reliance causing damage. Lama Holding Co. v. Smith Barney Inc., 88 N.Y.2d 413
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(1996) and Channel Master Corp. V. Alumlnum lelted Sales, Inc 4 N.Y.2d 403, 407
(1958). .

Lawlor was not advised Optimum Online service for business was being provided
by Lighfpath. ,He was aiso not advised 'thatLig.ht'path was a local telephone company so
that the cable service would be subject to taxes. The Court can infer from the pleadings
that had L_av&ﬂor kﬁown the internet services We'fe eub_ject to the taxes ;imposee upon -
local telebhoﬁe companies, he would not have purChéSed the service. Forthe purposes
of the pleadihgs, the allegations are sufficient to support a cause of action for fraud.

. Thus, thecomplaint cannot be dlsmissed.

o The unjuet enricr.rme-nt cause of action fails fo state- a cau‘se of action. This cause
~ of action is based upon allegations that Defe_ndants collected taxes which they were not
action as one for unjust enrichment, he is actuaHy seekmg restitution, recovery of money
that Defendants should not in good conscience '-be permitted to retain. See, Wienerv.

L azard Freres & Co., 241 A.D.2d 114 (2™ Dept 1998)

It is undisputed that Lightpath is a local telephone company. ltis also ulndlsputed
that as a local telephone company, Lightpath was obligated to collect and pay the
“aforementioned taxes. Since Lightpath was ob‘li;cjated to collect these taxes,' it was '.not |
unjustly enfiched. If Lightpath collected the taxes and did not pay the money b_v_er-to _the

- State, then the State, and not plaintiff, would have the right to these funds.
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' Although the Court | is granting reargument the result is the same That is, even -

ith’dhgh the first and third causes of action do not state a cause of action; ‘the second

_dismissal, the motion to dismiss the complalnt was properly dem_ed. See,-Anand v. Soni,
- =‘-'SUpf‘a.- S o |
- Accordingly, it is, ' _ L
ORDERED, that Defendants’ motion for reargument is.rgranted and, upon
reargument the Court adheres to |ts pr!or decision.

This constltutes the deC|S|on and order of thls Ca

Dated: Mineola, NY @ '
- 'August 7, 2007 R ~ 7" Hon. LEONARD B7AUSTIN, J.S.C.
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