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SUPREME COURT - STATE OF NEW YOFX 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

I l o n  ROBERT W. DOYLE MOTION DATE 9-25-07 (001) 
Justice of the Supreme Court MOTION DATE 10-24-07 (002) 

MOTION DATE 
ADJ. DATE 
ADJ. DATE 10-24-07 (002) 
ADJ DATE 

1 1-2 1-07 (003 & 004) 
9-25-07 (00 1 ) 

12-5-07 (003 & 004) 
Mot. Seq. # 001 - MG 
Mot. Seq. # 002 - MD 
Mot. Seq. # 003 - MD 
Mot. Seq. # 004 - XMD 

- against - 

M A  I< [ A D I O  li 1 0 ,  

PICCIANO & SCAHILL, P.C. 
Attorneys for Plaintiff Nei on Counterclaim 
900 Merchants Concourse, Suite 3 10 
Westbury, New York 1 1590 

CHEVEN, KEELY & HATZIS 
Attorneys for Defendant 
40 Wall Street, 15"' Floor 
New York, New York 10005 

L:poii the hllowiiig papers numbered 1 t o L r e a d  on these motions for summary iudjiiiient and to vacate the Note 
of Issuc : N(1tic.e o f  Ivlolion/ Order to Show Cause and supporting papers 1-9: 10-15; 16-3 1 ; Notice of Cross Motion and 
supporting papci-s 32-40 ; Answering Affidavits and supporting papers 41 -46 ; Replying Affidavits and supporting papers-; 
O t I l C l -  47-48 .: ?rtTck* ;,L',,[ ) it is, 

ORDERED that the determinations on these motions, (001) by Marie Nei as plaintiff on the 
iouiiterclai 111, (002 ] by defendant Maria Diorio, (003) by defendant Maria Diorio, and cross motion 
I O N )  by Mal-ic Ne1 as plaintiff on the counterclaim, are hereby consolidated; and it is further 

ORDERED that this motion (001) by plaintiff on the counterclaim, Marie Nei, pursuant to 
('1'1 .R 32 1 2 h r  an  order granting summary judgment on the issue of liability, is granted, and the 
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counterclaiin ;issorted by defendant Marie Diorio is hereby dismissed as a matter of law. Movant is 
d ircctcd to :,ervc' and file a copy of this order with Notice of Entry upon all parties and the Clerk of the 
Supreme (Loiirt 'within thirty days of the date ofthis order. The clerk is directed to set this matter down 
foi ;i trial 0 1 1  daina:;es; and it is further 

ORDER EL) that motion (002) by defendant, Marie Diorio, pursuant to 22 NYCRR 5202.17 and 
4202.2 1 for an order vacating the note of issue and striking this matter from the trial calendar in that 
plaintiff lliana Jiicelin has not appeared for her independent orthopedic and neurological examinations, 
has becn reiidered ,icadeniic in that these examinations were conducted on May 2 1, 2007 and May 23, 
2007. and siibiiiitted to this Court by defendant Diorio in  motion (003), and is accordingly denied as 
I1i<>c)t: a11d 11 is tiirtlicl. 

ORDERED that motion (003) by defendant, Maria Diorio, pursuant to CPLR 3212 for summary 
1 iidgiiient disinissiiig the complaint on the basis that plaintiffs, Marie Nei and Ilana Jucelin, have not 
sustained serioii:, injury within the meaning of Insurance Law $5 102(d), is denied; and it is further 

0RL)ERED that motion (004) by plaintiff on the counterclaim, Marie Nei, pursuant to CPLR 
3:! 12 for suinmar-y Judgment on the basis that plaintiff, Ilaiia Jucelin, has not sustained serious injury 
\ \ i t h in  the nieaning of Insurance Law 95 102(d), is denied. 

This i3 ai l  action to recover damages for personal injuries allegedly sustained by plaintiffs, Marie 
- 2  

Faniiingdale, County of Suffolk, State of New York, when their vehicle was struck in the rear by the 
I c.hiclc operated by defendant Maria Diorio. Plaintiff, Iliana Jucelin, was a passenger in the vehicle 
opci-ated by plaintiff Marie Nei. The complaint alleges defendant was negligent in causing the accident. 
lkfenciant has asserted a counterclaini against plaintiffs Marie Nei and Iliana Jucelin seeking 
ccln tributioii o r  indemnification for any negligence by plaintiffs. 

I n  tht. \,erified bill of particulars, plaintiff, Marie Nei, has claimed injuries consisting of disc 
h~ilges at L,2-i, L.3-4. L4-5 with secondary mild epidural compression predominantly at the L4-5 level; 
tiiw bulges ;it CZI-4, C4-5, C5-6, and C6-7; neck pain; low back pain; headaches; muscle spasms; and 
loss of rmse  of' motion. 

I ti th: \ erified bill of particulars, plaintiff, Iliana Jucelin, has claimed injuries consisting of 
q-idural conipi-e:,sion secondary to disc protrusions at C4-5 and C5-6 and disc bulges at C3-4 and C6-7; 
tilic bulgcs at L2-3, L3-4, L4-5, and L5-S1 with secondary epidural compression, most pronounced at 
til: LS-S 1 level towards the right side, mild to moderate encroachment of exit formina at L3-4, L4-5 and 
1 3 - S  I : left shoulder joint pain; neck stiffiiess and pain with numbness and tingling in the left extremity; 
~ n c !  lower back pain radiating down to hips, buttocks and thighs; loss of range of motion. 

Both plaintiffs allege in their bills of particulars that they sustained serious injury within the 
tncmilig of 1 nhwance Law 
\)t use of a body member; a significant limitation of use of a body function or system and a medically 
Jetermined iiijury which prevented each of them from performing substantially all of the material acts 
~ ~ h i c l i  const.tuted thcir usual and customary activities for not less than ninety of the one hundred eighty 

5 102(d) as they have each sustained a permanent consequential limitation 

[* 2 ]



da>,s after t i c  accident. 

In niotion I 00 11, plaintiff on the counterclaim, Marie Nei, seeks summary judgment on the basis 
tha t  she be; I-\ no liability for the happening of the accident. In motion (002), defendant Marie Diroio 
w e l t s  to vacate 1 he Note of Issue asserting plaintiff, Iliana Jucelin, has failed to submit to the 
iiidcpendcnt neurological and orthopedic examinations provided for in the Preliminary Conference 
(mier. In motion (003), Maria Diorio seeks summary judgment 011 the issue that plaintiffs have not 
>iistained sc‘riou~ iiijury within the meaning of Insurance Law 55 102(d). In motion (004), Marie Nei, as 
plaintiff‘ on the counterclaim, asserts Iliana Jucelin has not sustained a serious injury within the meaning 
i>F Insuraiicc La15 8:;s 102(d). 

Tunling to motion (002), defendant Maria Diorio asserts that plaintiff Iliana Jucelin has not 
siibniitted to independent neurological and orthopedic examinations, and therefore the action is not 
I-caciy for trial. I n  wpport of this motion, defendant Diorio has submitted an attorney’s affirmation 
copies oft112 pleadings, and a copy o f a  Preliminary Conference Order. However, in reviewing all the 
motions sul-mittxi i t  is noted in motion (003) that Marie Diorio seeks summary judgment, in part, on 
the issue of’\\ lietlier Iliana Jucelin sustained a serious injury, and in support of that motion, submitted 
copies of thc reporis of Dr. Goodman and Dr. Chacko concerning their independent orthopedic and 
neurological csaminations conducted of Iliana Jucelin on May 21, 2007 by Dr. Goodman and May 23, 
3007 by Dr. C‘hacko, nearly four months prior to defendant making this motion. Therefore, defendant’s 
mot ion (002 ) has been rendered academic in that the independent neurological and orthopedic 

Accoi-dingly. motion (002) is denied as moot. 

The proponent of a summary judgment motion must make a prima facie showing of entitlement 
to jiidgmeiit as a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
I i - l > n i  the case To grant sLimma1-y judgment it must clearly appear that no material and triable issue of 
t’act is prese ited (Silliizan v Twentietli Century-Fox Filnz Corporation, 3 NY2d 395, 165 NYS2d 498 
[ 19571). Thc iiicwant has the initial burden of proving entitlement to summary judgment (Winegrad v 
A’. 1 .  I ] .  Medical Cb)izter, 63 NY2d 85 1,487 NYS2d 3 16 [ 19851). Failure to make such a showing 
I-cqiiires denial of the motion, regardless of the sufficiency of the opposing papers (Winegrad v N. Y.  U. 
Merliccil Ceriter, szipra). Once such proof has been offered, the burden then shifts to the opposing 
party, who, n order to defeat the motion for summary judgment, must proffer evidence in admissible 
li)rni ... and iiiust ‘Lsliow facts sufficient to require a trial of any issue of fact” (CPLR 3212[b]; 
Ziickerrizcin 1’ City 0fNeit7 York, 49 NY2d 557,427 NYS2d 595 [1980]). The opposing party must 
prcwit fact, hiiflicient to require a trial of any issue of fact by producing evidentiary proof in admissible 
Ibrni (Josepk f. Day Realty Corp. v Aeroxoiz Prods., 148 AD2d 499, 538 NYS2d 843 [2Ild Dept 19791) 
c ~ i i d  must assemble, lay bare and reveal his proof in order to establish that the matters set forth in his 
plc,idings arc real and capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014, 435 
YYS2d 340 I7”“ Dept 196: 11). Summary judgment shall only be granted when there are no issues of 
iiiLitcrial fact and the evidence requires the court to direct a judgment in favor of the movant as a matter 
of  Ian (Frie~trls of ,41zinzals v Associated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790 [1979]). 
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I n  siipport 131’ motion ( O O l ) ,  Marie Nei has submitted a copy of the summons and complaint; the 
\ mfied ansm et- with a counterclaim against Marie Nei and Iliana Jucelin; verified reply to the 
counterclaim: aiid copies of the transcripts of the examinatioiis before trial of Iliana Jucelin, Marie Nei 
m c l  Maria P A  Dtorio 

I n  support o f  motion (003), defendant Maria Diorio has submitted an attorney’s affirmation; 
copies of the suninions and complaint, defendant’s verified answer and counterclaim, and plaintiffs’ 
\ entied b i l l  of particulars; report of the independent orthopedic evaluation of Marie Nei by Dr. Richard 
5 (modmail dated May 2 1 ,  2007; report of the independent neurological evaluation of Marie Nei by 
Vathew hl C’hacko, M.D., D.P.N. dated May 23, 2007; report of tlie independent orthopedic evaluation 
oi’ Iliana Juccliii b!: Dr. Richard S. Goodman, dated May 21, 2007; report of the independent 
ne~irological euniaiiation of Iliaiia Jucelin by Dr. Mathew M. Chacko, M.D., D.P.N. dated May 23, 
2007; repor of the radiological review by Dr. Richard Heiden, dated October 28, 2006, for lumbar and 
crt \ ical spine M RI examinations of Marie Nei, performed December 13,2002 and February 18, 2003; 
report of thc radiological review, dated December 8, 2006, by Dr. Richard Heiden of lumbar and 
c c n  ical sptnc MRI examinations of Marie Nei performed December 28,2004 and December 18, 2004; 
report oftlic radiological review, dated March 16, 2007, by Dr. Richard Heiden of lumbar and cervical 
sptiic MRI c.xaniin;itions of Marie Nei perfornied December 18, 2004 and December 28, 2004, and 
February 18, 2003 and December 13, 2002; report of the radiological review by Dr. Heiden, dated 
bl arch 16, 2007. of lumbar and cervical spine MRI examinations of Iliana Jucelin, performed December 

I 8. 2004 ant1 Ilecember 28, 2004; copies ofthe transcripts of the examinations before trial of Marie 

Lincertified claini  search inquiry printouts. 
2 -  - .. _. ._ 

u 1  “ . I  

I n  b i  ppoi-t of motion (004), Marie Nei has submitted, inter alia, an attorney’s affirmation; copies 
o I‘ the suinn-’ions and complaint, defendant’s answer with counterclaim, various Demands, and plaintiffs’ 
\ YI-I fied bill of p-irticulars; report of the independent orthopedic examination of Iliana Jucelin by Dr. 
(3 oodnian dated May 2 1 ,  2007; report of the independent orthopedic examination of Iliana Jucelin by 
[)I-. Ioseph Stubcl tlated March 5 ,  2007; report of the independent neurological examination of Iliana 
Jucelin hy  N n u n  ha1 Singh, M.D. dated March 20, 2007; report of the radiological review of lumbar and 
c c n  ical spiiie MRI examinations of Iliaiia Jucelin, dated March 5 ,  2007; report of the radiological 
revien by I)r Heiden, dated March 16, 2007, of lumbar and cervical spine MRI examinatioiis of Iliana 
.lucelin perfiirmed December 18, 2004 and December 28,2004; and a copy of the transcript of the 
cx amination beforc trial of Iliana Jucelin. 

Plaiiitiffs Marie Nei and Iliaiia Jucelin have opposed these motions for summary judgment on 
tlie issue of 
Vcliiclc N0-1-a~l t Insurance Law Denial of Claim Form; the affidavit of Dr. Dominic Fitzsimons dated 
No\ cmbci- 8. 2007 on behalf of Iliana Jucelin; the affidavit of Marie Nei; the affidavit of Dr. Dominic 
I~.it/siiiions datec November 8, 2007 on behalf of Marie Nei; and a Memorandum of Law. 

injury by submitting the affidavit of Iliana Jucelin; a copy of a New York Motor 

I_IABILIT\’ 

At ha- exaniination before trial, plaintiff Iliana Jucelin testified she was a passenger in the 
\ ehicle operated b! Marie Nei when it was involved in an accident at the intersection of Conklin 
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4 \ eiiue M i t h  Route 1 IO,  in Fai-mingdale. She stated it was a nice day and the weather was dry. She 
tcst I fied the) L\ ere traveling north on Coiiklin Street, and when they reached the intersection with Route 
1 I O ,  there 13, cre no traffic control devices at the intersection. She thought the vehicle she was in was 
.;topped for alwiit lbur or fike seconds when the impact occurred to the back of her car. 

Marie Ni;i lestified that immediately before the accident she was traveling on Conklin Street and 
\\LIS intendi ig to niake a right turn at the yield sign at the intersection with 110 to travel north on 110. 
4t the yield sigti, she stated, she stopped for a second, and made a decision to go when the lady in back 
o f  her bumped iiitcl the back of her car. Her car was still stopped at the time of the impact. No part of 
her Ldiicle had Icntered onto 110 when the impact occurred. As a result of the impact to the rear of her 
~ i i  she st‘ited 1il:r trunk opened and would not close 

Maria Dioi-io testiiied she was operating her motor vehicle heading west on Conklin and was 
going to nicrgc onto Route 1 10 to travel north when the accident occurred in the yield lane going onto 
Iioiite 1 10. Shc did not recall seeing the other vehicle involved in the accident before the accident 
occurred bexus:, !;he testified, she never saw tlie vehicle in front of her at all. She was traveling about 
thirty iiiilea an hour when the impact occurred to her front bumper and the middle to the left driver’s 
s13c of the rear c~fl~laint i f f~s  vehicle. She testified that after the impact occurred, she got out of her car 
“Occause ob\  io~isly, I felt I hit something.” 

Here tlie adduced evidence establishes that the vehicle operated by Marie Nei was stopped in the 
-r-- -I-- - - _-_ _ _ _ _ _  _ _  - --_- _ - -  _I -- .,- ----- --- ---- ---- -, .-.- . ---_-_- 

hy Maria Diorio who testified she never saw plaintiffs vehicle before hitting it in the rear. Marie Nei 
ha\ therefor: demonstrated entitlement to summary judgment as a matter of law on the issue of liability. 

It I \  u ell settled that when a driver of a motor vehicle approaches another automobile from the 
I eai . he or s ie is bound to maintain a safe rate of speed and has the duty to keep control over his or her 
i’c‘liicle, and to exei-cise reasonable care to avoid colliding with the other veliicle (Clzepel v Meyers, 306 
AD7d 235, ’702 NJ‘S2d 95 [2’ld Dept 20031; Power v Hupart, 260 AD2d 458, 688 NYS2d 194 [2Ild Dept 
1 cW];  S ~ L ’  u/.\o, Vehicle and Traffic Law 4 1129[a]). Moreover, a rear-end collision with a stopped or 
\topping vehicle creates a prima facie case of liability regarding the operator of the moving vehicle and 
tniposes a diity c f explanation on the operator of the moving vehicle to excuse the collision by providing 
.I noti-negli~cnt cxplanation, such as a mechanical failure, a sudden stop of the vehicle ahead, and 
uiiavoidable skiciding on a wet pavement or some other reasonable excuse (see, Raiizford v Haiz, 18 
AD3d 638; ’705 NJ‘S2d 645 [2”“ Dept 20051; Tlzonzarr v Rivera, 16 AD3d 667, 792 NYS2d 558 [2Ild 
I k p t  20051; €‘(JIw* v Hupart, st ip~a) .  Marie Diorio was under a duty to maintain a safe distance 
bctween her \ el1 cle and plaintiffs vehicle (See, Vehicle and Traffic Law tj 1 129(a)) and the failure to do 
’so, i n  the abietic: of an adequate, nonnegligent explanation, constitutes negligence as a matter of law 
t Sifherinuii v. Surrey Cadilluc Liinousiiie Service, Iizc., 100 AD2d 833, 486 NYS2d 357 [2’ld Dept 
19851; DiLeo v Grcwzsteiiz, 281 AD2d 586, 722 NYS2d 259 [2”d Dept 20011)). Moreover, drivers have a 
dut) to see whdt should be seen and to exercise reasonable care under the circumstances to avoid an 
xcident  (Fi/lippazzo v Sontiago, 277 AD2d 4 19, 7 16 NYS2d 7 10 [2Ild Dept 20001). What was there to 
he sceii by  hlaric Diorio was Marie Nei’s vehicle, which Ms. Diorio stated she never saw prior to the 
;Ice I den t 
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I t  IS determined that no factual issues have been raised to defeat Marie Nei’s motion for 
siimniary jL,clgment on liability. Maria Diorio has not come forward with a non-negligent explanation to 
c wuse thc collision which occurred when her vehicle ran into the rear of the vehicle operated by Marie 
\el. She therefiirc has not raised a factual issue concerning liability as to either Marie Nei or Iliana 
I I ice1 i 11. 

A c c  )rdiigly. motion (00 1) by Marie Nei, plaintiff on the counterclaim, for summary judgment 
on liability i s  g ~ i i i  led and the counterclaim asserted against her is hereby dismissed. 

S E I1 IOIJ S I li .I CJ K ’I‘ 

I’ursuant to Insurance Law 5 5 102(d), “ ‘[slerious injury’ means a personal injury which results 
i n  death; dismeriiberiiieiit; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of 
;I body organ. member, function or system; permanent consequential limitation of use of a body organ or 
member; signiticatit limitation of use of a body function or system; or a medical determined injury or 
1 mpai rment o 1’ a non-pernianent nature which prevents the injured person from performing substantially 
all of the material acts which constitute such person’s usual and customary daily activities for not less 
thaii ninety days during thc one hundred eighty days immediately following the occurrence of the injury 
0 1  Impairlllt n t . ”  

The term “significant,” as it appears in the statute, has been defined as “something more than a 
I- ------ , . . . . . . - . - . - - - - - . - .. . . . _. - - , .. ___.I - - _ _ _  - _--- -- _ _ _  - _ _  ._--_ _-- _----- ---- 

I ias  been CLI  -tailed from performing his usual activities to a great extent rather than some slight 
ciirtailnient (Licara” v Elliot, 57 NY2d 230, 455 NYS2d 570). 

On 3 mol ion for summary judgment to dismiss a complaint for failure to set forth a prima facie 
C ~ S C  of’seiioiis inj~iry as defined by Insurance Law 5 5102(d), the initial burden is on the defendant to 
“present evidence iii competent form, showing that plaintiff has no cause of action” (Rodriquez v 
Goldsteiii, 187 AD2d 396, 582 NYS2d 395, 396 [ lst Dept 19921). Once defendant has met the burden, 
the plaintiff m u s t  then, by competent proof, establish apriina facie case that such serious injury exists 
(Dehigelo ’1’ Fidel Coip  Services, Iizc., 171 AD2d 588, 567 NYS2d 454,455 [ lYt  Dept 19911). Such 
131 oof, in order to be in competent or admissible form, shall consist of affidavits or affirmations (Pagano 
1’ Kirtgsburj; 18.2 AD2d 268, 587 NYS2d 692 [2Ild Dept 19921). The proof must be viewed in a light 
most fabora7le to  the non-moving party, here the plaintiff (Cammarere v Villanova, 166 AD2d 760, 562 
NYS2d 808 S 1 ( 1  [JI~‘’ Dept 19901). 

SI,KIOLlS I \.IUR)’: MARIE NE1 

Thc report of Dr. Richard Heiden, dated October 28, 2006, concerns a review of the lumbar MRI 
\ti id) performed 01 I Marie Nei on December 13, 2002, and the cervical spine MRI performed February 
IN, 2003. I l r  Heiden sets forth that it was a normal MRI of the lumbar spine, with no hemorrhage, bone 
bruisc or coniprc ssions, and no edeniatous changes to the discs, supporting ligaments or surrounding 
\oft tissue. tie iiirtlier sets forth that the original radiologist has mentioned dehydration at the L3-4 and 
I *4-5 levels #ind carly degenerative changes, and if present, dehydration is a degenerative process and 
\ \ o d d  tim e tio ajsociation or causal relationship to the accident. He, however, does not state that lie 
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i-c\ icwed the filins as showing dehydration, and merely states “if present.” As to the cervical spine MRI 
’- February I 8. 2003, Dr. Heiden sets forth his impression is dehydration throughout the cervical spine, 

no heniorrh.ige. bone bruise or compressions and no edematous changes to the discs, supporting 
1 1  gaments. or  SLI -rounding soft tissues. He further states that the original radiologist has mentioned 
clchydration at the C‘2-3, C3-4 and C4-5 levels and early degenerative changes which demonstrates the 
prcxeiicc of degenc~ative changes. He indicated both of these studies predated the within accident. 

I n  11 report of December 8, 2006, Dr. Heiden states he reviewed the cervical MRI examination 
performed on Decomber 1 8, 2004, and the lumbar spine MRI examination performed December 28, 
2004. I-Iis 11-iil~ressio11 of the cervical spine MRI was dehydration throughout tlie cervical spine, bulging 
at ( ‘3-3  and (’3-5; 1110 heniorrliage, bone bruise or compressions and no edematous changes to the discs, 
sL.pporting Iiganiei its or surrounding soft tissues are noted. He states the dehydration remained stable 
since the pre\ ioiis MRI study, however there was an interval development of bulging at the C3-4 and 
C-4-5 l e \ ~ l s  cons istent with age and the evolution of degenerative disease. Concerning the lumbar spine 
M R I ,  he opines  hat when compared to the prior study, there is no interval change in the lumbar spine 
a i  I d  i t  reni;iiiis norimil with no post-traumatic changes attributable to the within accident. 

I>r ( ioodllldii conducted an independent orthopedic examination on Marie Nei on May 2 1,2007 
;II d set fortli i n  liis report the records, reports and documents reviewed by him. His examination of 
Marie Nei’s lumbar spine revealed flexion 50 degrees (normal 90 degrees); extension 15 degrees 
(noi-mal 30 cicgrees); right and left lateral flexion both 5 degrees (nornial 30 degrees); right rotation 15 

\pine revedsti flexion 30 degrees (normal 30 degrees); extension 30 degrees (normal 30 degrees); right 
<ii;d left late X I  flexion both 30 degrees (normal 30-45 degrees); right rotation 45 degrees (normal 60 
dtgrees); let1 rotation 10 degrees (normal 60 degrees). 

c v ” “ I  

Ilr (. oodinan further sets forth in his report that Marie Nei had injuries in 1997 requiring 
iiimipiilatio i\ (chiropractic), and then had a second motor vehicle accident in 2002 followed by this 
third event i i i  2094 He states there is no documentation by x-rays, MRI’s or other, of any significant 
change i n  thc physica l  findings or images following the accident of 2004. However, in his report he 
indicated he reviewed the MRI report by Dr. Maltin, dated February 18, 2003, pre-dating the within 
xcideiit, ant.i set fhrth that the MRI of plaintiffs cervical spine denionstrated mild degenerative 
changes. 111. Goodman then states he reviewed the report of Dr. Basra, dated December 20,2004, 
cicscribing the MIi l  of Marie Nei’s cervical spine with “probable muscle spasm and mild multilevel disc 
bulges throughoiit tlie cervical spine.” Dr. Goodman also stated he read the three page report of Dr. 
I Iciden ciate~i October 28, 2006 which denionstrated “Dehydration throughout the cervical spine and 
hulging at C3-3 and C4-5. No hemorrhage, bone bruise or compressions and no edematous changes to 
the discs, su,)porting ligaments, or surrounding soft tissues are noted.” He also reviewed the report of 
I h .  kla ,  dated Ilecember 13, 2002, pre-dating the within accident, wherein he stated the MRI of the 
I umbar spinc. deinonstrates early degenerative changes of the intervertebral disc, L3-4 and L4-5, with 
mild disc bulge witti encroachment of the interior aspect of the neural formaina without distortion or 
displaceinent o f i h e  exiting L3 or L4 nerve roots. He then reviewed the report of Dr. Basra, dated 
I)ecember 21. 2CO4, describing tlie MRI of Marie Nei’s lumbar spine which demonstrated “evidence of 
cfiw bulge at 1-2-3, L3-4, and L4-5 levels with secondary epidural compression as described above.” 
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D I .  L’hrit-ko conducted an independent neurological examination of Marie Nei on May 23,2007, 
‘11 ~vhich time slie complained of lower back pain and occasional pain in the right side of the neck. He 
states his s\.aniinaiion reveals active cervical range of motion testing with flexion 50 degrees (normal 50 
degrees); e\.tension 60 degrees (normal 60 degrees); lateral rotations 80 degrees (normal 80 degrees); 
lateral ilexi.>n\ 30 degrees on the right and 45 degrees on the left (normal 45 on visual examination). He 
f i ) t i nd  the cranial nerve examination I 1  through XI1 including fundus examination is unremarkable; 
n-otor e~an-inatioii shows normal tone and strength in both upper and lower extremities in proximal and 
distal niuscle groups; deep tendon reflexes 2+ and symmetrical; plantar reflexes downgoing; and 
sensory examination normal to touch and pinprick sensation bilaterally, however, he does not set forth 
tlie normals for comparison. He set forth that visual examination of the active lumbar range of motion 
testing of the luinbar spine revealed flexion 60 degrees (normal 60 degrees); lateral flexions 25 degrees 
(iiornial 25): and extension 25 degrees (normal 25 degrees). He further set forth that her gait was 
normal wi ti! no signs of cerebellar dysfunction; straight leg raising was 70 to 80 degrees in the left side 
\I 1111 80 to ‘XI dcp-ces in the right side (normal 90 degrees). 

I h .  (C’liackct states Marie Nei is not disabled and is working as a nurse’s aid and is capable of 
performing nornial activities of daily living. He sets forth that the MRI’s of her cervical and lumbar 
spines did no[ reveal any disc herniations, but disc bulges were mentioned in the cervical and lumbar 
spineb. how:\ er there was no nerve root impingement or cord compression reported. He further states 
there is 110 cl7jective clinical evidence of any neurological sequelae attributable to the accident of 
1I:cember 3 .  2004 noted. 

Ms. Nei iestitied on April 27, 2007 that following the accident, she had pain in her neck, back 
;ti id shoulders. She. went to New Island Hospital after the accident, was treated and released. About 
four or five days later, she followed up with a chiropractor with whom she treated four to five days a 
w e k  for tbv .I and a half months, until her insurance was stopped, but then started treatment again about 
two niontl-is Iatei. ,4t the time of the accident she was employed at Huntington Hills Nursing Home and 
stayed home from work for about two weeks following the accident. She stated she still experiences 
hack pain ,iid rel i ly  feels it when she finishes work. She stated she has to work, and although she has 
i n i n ,  she do:\ t h i n g  slowly and deals with it. 

Based upon tlie foregoing, it is determined by this Court that no party has demonstrated prima 
t.iil:ie cntitlement to summary judgment on the issue that Marie Nei did not suffer a serious injury within 
t k  meaning of I isurance Law $5 102(d). 

Dr. Heiden states he reviewed the cervical MRI examination performed on December 18, 2004, 
m d  comparc~I i t  to tlie cervical MRI performed before the accident, and found there was an interval 
clevelopment o1’bulging at the C3-4 and C4-5 levels. However, he further stated this was consistent 
\vith age and the e\ olution of degenerative disease and states there were no post-traumatic changes 
,itlributable lo th: within accident. However, his opinion was conclusory as he did not base this on the 
iimc frame tor  dcgcnerative changes and gave no satisfactory or supported explanation for the basis of 
111 5 opinion. 

Dr. (‘liacko. upon neurological examination of Ms. Nei, stated there are no findings consistent 
LL 1 th radiculopathy such as muscle weakness, reflex asymmetry or sensory changes noted and that she 
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only compl.iins of lower back and occasional pain in the right side of her neck. He stated she exhibited 
limitation of rargc of motion of the cervical spine on right lateral flexion, but this is a voluntary motion 
;i id  fully iiiider control of the person being examined and hence is not an objective finding. It is 
d:termined by  t iis court that Dr. Chacko has set forth findings of limitation of range of motion and has 
raised a crehbilitj issue (see, CVushiirgtorz v Delossantos, 44 AD3d 748, 843 NYS2d 186 [2d Dept 
21)( ’71) by si iggesting that the voluntary motion which demonstrated limitation of the cervical spine on 
r.i@it lateral flexion was under the control of the person being examined. This creates a factual issue as 
ne11 as an I ;sue of credibility. Issues of credibility are for jury determination (see, Lulla v Corzizolly, 17 
4D3d 322. 70 1 UYS2d 845 [2d Dept 2005]), thus precluding summary judgment. 

111. t motlnian, upon examiliation of Ms. Nei’s cervical and lumbar spine, quantified his range of 
n ouon findings which demonstrated deficits as set forth above. He states there are no consistent 
chjective findings, Marie Nei’s restricted range of motion of the neck and back is not consistent with the 
o1licr iindings, and she is therefore not considered to have a handicap, disability or impairment. 
I lo\\ ck’er, Eli- Goodman does not support this conclusory statement with an explanation. Additionally, 
lie sets fort11 i n  111s report that Marie Nei has a full, pain free normal range of motion of the cervical 
\1)iiic, but a so srates that she has limited right rotation to 75 degrees compared to the normal and yet his 
tinciings indicate i t  was 45 degrees. He further states that there was limited left rotation of the cervical 
spine to 80 Y.legrees compared to the normal 90 degrees. These inconsistencies in quantifying limitations 
i n  range of motion and stating there are no consistent objective findings raise factual issues which 
preclude summary judgment. He also notes the changes in the M u ’ s  pre and post accident, including 

conipressioii A disc bulge may constitute a serious injury within the meaning of Insurance Law $5102 
(t€ilr.s.seiiz, e,f al. v Hurry Littiizun, et ul., 287 AD2d 543, 73 1 NYS 2d 477 [2”d Dept 20011). Dr. 
(2oodman 11.1s qiiantified restrictions in Ms. Nei’s cervical range of motion. Thus a factual issue exists 
‘IC to whetlithi M Ye1 has suffered a serious injury. 

v -  v , I  

De fmdants have submitted admissible evidence to demonstrate findings of bulging discs in 
plaintiff Marie Neis cervical and lumbar spines and objective findings of limitation of range of motion 
n hich may cnnsritutc cvidcncc of serious injury, thus raising triable issues of fact which preclude 
s ii m mary j ucigmc n I . 

Accordingly, that part of motion (003) by defendant Maria Diorio for summary judgment on the 
i js~ie  that Marie Nchi did not sustain a serious injury within the meaning of Insurance Law 95102(d) is 
ticn1ed. 

[)r. llciden performed a review on March 16, 2007 of the cervical spine MRI performed on 
1 liana J~celi i i  on Dzccinber 18, 2004 and states the discs reveal dehydration throughout the cervical 
\pine with anterior protrusion of the disc material at the C4-5 and C5-6 levels. There are disc bulges 
indenting th: thecal sac at the C3-4, C4-5, C5-6, and C6-7 levels. He states these findings are all 
i i un i  festations of degenerative spondyloarthropathy, a process reflecting wear and tear, which requires 
> e m  to de\ :lop and affects most people as they age and is in no way causally related to the within 
,iccident C’I )iicerniiig his review of the MRI of Ms. Jucelin’s lumbar spine on December 28,2004, he 
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states thcrc I \  disc dehydration at the L2-3, L3-4, L4-5, and L5-SI levels with anterior protrusion from 
L2-3 through L5-Sl 1 .  He states these findings are all manifestations of degenerative 
spoiidyloart hropathy, a process reflecting wear and tear, which requires years to develop and affects 
most pcoplc~ as they age and is in no way causally related to the within accident. 

DI-. iLJoo(hlan conducted an independent orthopedic examination of Iliana Jucelin on May 2 1, 
21107 and sct forth the reports, documents and records he reviewed, including reports of cervical and 
Itinihar MRI's .  Dr. Goodman, upon examination, found that Ms. Jucelin walked with a normal gait, 
could toe-walh ant1 heel walk normally. He stated she had full normal range of motion of the cervical 
spine with flexion 30/30 degrees, limited cervical extension to 20/30 degrees, limited right rotation to 
71'90 degree\ biit full 90 degrees left rotation. He set forth that she had limited cervical lateral flexion 
I C  20/30 deln-ee> to the right and 25/30 degrees to the left. Examination of the lumbosacral spine reveal 
motion was resti-icted flexion to 80190 degrees, extension 5/30 degrees, right and left rotation 75/90 
dcgrees. an t i  riglit ;uid left lateral flexion 25/30 degrees. He set forth that the biceps, triceps, forearm 
,wd ankle reflexzs were symmetrical and absent, but did not set forth whether or not this was a normal 
o r  abnormal tincling. He stated knee reflexes were symmetrical and 2+, but did not indicate if this was a 
noi-mal or ahnormal finding. He found should abduction was 45 degrees to the right and left or 
\\vinietricai, bu, he did not quantify the normal. Shoulder flexion was 65 degrees on the right and left 
or syii1nietric;il on both compared to the normal of 180. His diagnosis is that of status-post motor 
vehicle accident w d i  cervical and lumbar sprains. He further states she has no disability, there are no 
consistent objec'ive findings, and treatment has been excessive, but does not set forth the basis for this 

Ilefviidant Diorio also submitted the report concerning the independent neurological examination 
of 14s. JLKX~III  on May 23, 2007, by Dr. Chacko. He states she is in housekeeping and is working and 
c-omplains of pain in the right shoulder. Examination of her cervical spine revealed range of motion 
findings of llexion 50 degrees (normal 50 degrees), extension 60 degrees (normal 60 degrees), lateral 
I ot'itions 80 degrees (normal 80 degrees), lateral flexions 45 degrees (normal 45 degrees). He stated 
cranial iiei-v> euamination I1 through XI1 including fundus examination was unremarkable; motor 
cr aiiiinatioi: s showed normal toile and strength in both upper and lower extremities in proximal and 
distal muscle grou1)s; and no atrophy or fasciculations were noted. He stated she complained of pain in 
hci riglit sliouldcr when testing the strength in the right upper extremity. Abduction of the shoulders 
n 2 s  normal at  150 degrees bilaterally. He stated deep tendon reflexes were 2+ and symmetrical and 
plaiitar respi)lisei are downgoing, but did not indicate if this was a normal or abnornial finding. Sensory 
cx amination \\ a r  normal to touch and pinprick. Straight leg raising was negative bilaterally, but he did 
not indicate \i hat 111s findings were. He further stated active range of motion testing of the lumbar spine 
o i i  isual examiliation showed flexion 60 degrees (nornial 60 degrees), lateral flexions 25 degrees 
(normal 25 degrees), extension 25 degrees (normal 25 degrees). Dr. Chacko did not set forth his 
tindings a\ to relation. Although he reviewed the MRI reports of plaintiffs cervical and lumbar spine, 
Iic does not :om iicnt on the same or dispute the claims of multiple cervical and lumbar disc bulges and 
ci-icroacliment a s  set forth in the bill of the particulars. His diagnosis was that of lumbar strain resolved 
a rc l  right shoulder strain. He set forth there was no objective evidence of any neurological disability at 
[his time. C'omiiielits regarding her right shoulder complaints were deferred to the appropriate specialist. 
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Maric Nci, as plaintiff on the counterclaim, has submitted the report of Dr. Joseph Stubel, dated 
V\/~arcli 5 ,  2(107, concerning an independent orthopedic examination of Ms. Jucelin on that date. Here, 
Dr Stubel c id not provide the results of extension in his range of motion testing of Ms. Jucelin’s 
cervical spinc, although he quantified the range of motion for flexion, rotation and lateral flexion and 
stated they ’\ere nornial. He set forth that biceps, triceps and brachioradialis reflexes were bilaterally 
~yiiimetrical anc 2 t, and Tinel’s sign was negative at both carpal tunnels and both cubital tunnels, 
hcmei er, l ic  did not indicate whether or not these were normal findings. He quantified the range of 
niotton iiicasiirc: nents of Ms. Jucelin’s lumbar spine and set forth they were normal. Examination of the 
1.1 ght shoulder revealed forward flexion was to 150 degrees (1 50 degrees normal), internal rotation to 80 
degrees (normal 80 degrees), abduction was 150 degrees (normal 150) and extension was to 30 degrees 
(rormal  30 hicgree>,). He did not review the MRI films and made no comment concerning the claimed 
mLiltt-level di\c bulges and protrusions. He stated it was his opinion that the accident of December 4, 
2004 has ;i c~a~isal relationship to the symptoms described. His diagnosis was that of sprains fo the neck, 
l ~ c k  anti riL lit shoulder. He stated he found no objective signs of disability and no need for fLirther 
physical therapy or orthopedic treatment. 

M a r  e h’ci also submitted the report of independent neurological examination dated March 20, 
7007, perfoinied by Dr. Sin& however, the date of that examination has not been set forth. Dr. Singh 
cr.amined i\/ s. Jucelin’s cervical and lumbar spine and quantified normal findings as to flexion, 
cr.tension, right m d  left lateral flexion and right and left lateral rotation. His examination of Ms. 
. I L  celins’s slioulders, however, revealed flexion was 120 degrees (180 degrees normal), extension 20 

c ” u I’ ” 
11 laterally ( I 80 degrees normal), adduction 30 degrees bilaterally (30 degrees normal), internal rotation 
40 degrees br latvrally (40 degrees normal) and external rotation 90 degrees bilaterally (90 degrees 
normal), thus wincing abnormal findings in the both shoulders upon extension and abduction. His 
diagnosis w . 1 ~  that of lumbar sprain-resolved, and shoulder sprain-resolved. He opines that the injuries 
xListained or Ileceinber 4, 2004 are causally related to the accident. He found no neurological disability 
h~ised on h i <  examination and stated Ms. Jucelin is not disabled from working or from activities of daily 
living. 

Mx. J~iceliii testified on April 27, 2007, that after the accident she was seen in an emergency 
room. treated and released, then spent the next three days in bed due to the injuries. She thereafter 
l’ollowcd w i i h  a (chiropractor for pain in her lower back, neck and right shoulder five days a week for 
tu  o and oiie Iiall’nionths, and then continued two times a week after her insurance stopped paying. She 
tejtlfied that ‘ifter the accident she was unable to return to her job for two and one half months doing 
liousekeepii-g at the Hilton Hotel. She stated she still experiences heavy pain in her right shoulder and 
st I I  experiences pain in her back, lower back and neck every two or three days. Now she experiences 
difficulty littiiig. She used to fix six or seven beds at her job but can only do two or three instead. Since 
the accident, at work she does some laundry, stays in the office, picks up phone calls, and brings things 
to people. She stili cleans rooms at night, but when she cannot do the whole job, someone else helps 
Ilc‘l 

Bascd upon the foregoing, it is determined by this Court that neither defendant, Maria Diorio, 
no r  plaintiff on the counterclaim, Marie Nei, have demonstrated prima facie entitlement to summary 
ludgment or the isxue that Iliana Jucelin did not sustain a serious injury within the meaning of Insurance 
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Di. tieiden, i n  his radiology review on March 16, 2007 diagnosed anterior protrusion of the disc 
material at the (‘4-5 and C5-6 levels and disc bulges indenting the thecal sac at the C3-4, C4-5, C5-6, 
a i d  CO-7 I C \  els (’oncerning his review of the MRI of Ms. Jucelin’s lumbar spine on December 28, 
2130.1, hc states there is disc dehydration at thc L2-3, L3-4, L4-5, and L5-SI levels with anterior 
17 -otrusioii from L,!-3 through L5-S 1 .  Dr. Heiden has failed to address the causation, except in a 
conclusor> >tatement that her condition is a process reflecting wear and tear which requires years to 
ile\elop aiic affccti.; most people as they age and is in no way causally related to the within accident. 

111. roothian found that Ms. Juceliii had full normal range of motion of the cervical spine but 
L I  rei1 quantilicd limited cervical extension to 20/30 degrees and limited right rotation to 75/90 degrees, 
,iiici limited cervical lateral flexion to 20/30 degrees to the right and 25/30 degrees to the left. 
Exmiinat ion o f  thc. lumbosacral spine revealed motion was restricted in flexion 80/90 degrees, extension 
i 30 degree,. right and left rotation 75/90 degrees, and right and left lateral flexion 25/30 degrees. He 
>c.t forth shouldcr ;rbduction was 45 degrees to the right and left or symiiietrical and shoulder flexion 
ma\ 65 degrees on the right and left or symmetrical on both compared to the normal of 180. Dr. 
Cioodman h is quaiitified limitations of range of motion in Ms. Jucelin’s cervical and lumbar spines and 
has made ret’crencc. to protrusions or disc bulges, but does not further comment on the same, thus raising 
factual ISSLIC‘S as ;I disc bulge may constitute a serious injury within the meaning of Insurance Law 
9 5  102 (Hiiswin,  et al. v Harry Littmaiz, et al., 287 AD2d 543, 731 NYS 2d 477 [2’ld Dept 20011). He 

~ ~J ~ ~ .. . , .I .... ~ ~ . ~ ~ ~ .  ~. . ....-- ~ u- . , - ... . . - ~ ~  . ~ ~ .  . - _ _  . .. 
i ~ ~ ~~ ~- u ~~- 

range of motion of the cervical and lumbar spine is purely subjective and that there were no objective 
ii,ictings. Is<lles of credibility are for jury determination (see, Lalla v Connolly, 17 AD3d 322, 791 
YI’S2d 845 [3d Dept 20051). 

111- ( ’hacko conducted an independent neurological examination of Ms. Jucelin on May 23, 
3007. IJpo 1 cxxniiiation of her cervical spine he quantified no limitations in her cervical range of 
motions IHe >tated she complained of pain in her right shoulder when testing the strength in the right 
iippcr extreinity. aid upon examination, only quantified his findings as to abduction and did not quantify 
thc range ot niotioii for the remainder of shoulder ranges of motion. He stated deep tendon reflexes 

ei e 2+ aiic ~ynimetrical and plantar responses are downgoing, but did not indicate if this was a normal 
ot abnormal tinc ing. He stated straight leg raising was negative bilaterally, but lie did not quantify his 
findings. HI: further stated active range of motion testing was performed on the lumbar spine by visual 
c\.aiiiiiiation, bul did not quantify his findings as to lumbar rotation. Although lie reviewed the MRI 
iqx)rts of plaintiff-s cervical and lumbar spine, lie does not comment on the same or dispute the claims 
of’iiiultiplc i:cn ical and lumbar disc bulges and encroachment as set forth in the bill of the particulars. 
1-1 is ditignos s 
objectil L‘ cvidence of any neurological disability at this time and does not comment on his findings of 
range of nio t ion  1 imitations as set forth above. Comments regarding her right shoulder complaints were 
clc.feii-cd to the ai3propriatc specialist. Therefore, there are factual issues concerning his findings of 
limitations i n  raiigc. of motion or failing to quantify or test certain ranges of motion as set forth above. 

as I hat of lumbar strain resolved and right shoulder strain, and he forth there was no 

Ilr. .Joseph {Stubel’s report of the independent orthopedic examination of Ms. Jucelin did not 
p i  ovidc thc -csul ts of extension in his range of motion testing of Ms. Jucelin’s cervical spine, although 
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he quaiititicd th: range of motion for flexion, rotation and lateral flexion and stated they were normal. 
He set forth that biceps, triceps and brachioradialis reflexes were bilaterally symmetrical and 2+, and 
Tinel’s sigi- \vas negative at both carpal tunnels and both cubital tunnels, however, he did not indicate 
11 hether or riot tlle!je were normal findings. He did not review the MRI films and made no comment 
clmcerning the 1)iilging or protruding discs. 

D I .  jingh did not set forth the date of his examination of Ms. Jucelin in his report. Dr. Singh 
L‘ canlined A I \ .  Ji.icelins’s shoulders and found flexion was 120 degrees (1 80 degrees normal), extension 
21) degree\ t)ii tl-e right side and 45 degrees 011 the left side (50 degrees normal), abduction 120 degrees 
bilateral 14 ( 1 80 de;gees normal), thus evincing abnorinal findings in the both shoulders upon extension 
m c f  abducti AI. He does not address these limitations 

Acce,rdiiigly. motions (003) and (004) for summary judgment on the issue that plaintiff Iliaiia 
Iticelin did lot sustain serious injury within the meaning of Insurance Law $5102(d) are denied. 

I-lercb, the parties failed to satisfy the burden of establishing, prima facie, that plaintiffs did not 
siistaiii a “sc‘rious injury” within the meaning of Insurance Law 5102 (d) (see, Agutlte v Tun Clzeiz Wung, 
33 AD3d 737.  822 822 NYS2d 766 [2 Dept 20061; see also, Wulters v Papunustussiou, 31 AD3d 439, 819 
YJ7S2d 48 [2ti Dept 20061). The moving parties’ examining physicians either failed to provide specific 
range of motion nicasurements for plaintiff, as set forth above, or failed to compare those findings with 
riornial ranges 01’ motion (see, Hypolite v Iiitertiutiorzul Logistics Muizugemeitt, Itzc., 43 AD3d 46 1, 842 

> I  

Rro~vtfurize IT‘ Curzdz& 25 AD3d 747, 807 kYS2d 658 [2’ld Dept 20061). By failing io corn&ire the 
results that \\ere reported to the normal range, or by failing to quantify their range of motion findings in 
tfc_erees, the reports of the examining physicians leave it to this Court to speculate as to whether the 
ranges of i i i ~ ) t i o r i  reported are normal or abnormal (see, Rodriguez v Sclzickler, 229 AD2d 326, 645 
W7S2d 3 1 [ 1 \ t  Dept 19961, lv denied 89 NY2d 810, 656 NYS2d 738 [ 19971). In that the reports of the 
independenl examining physicians do not exclude the possibility that plaintiff suffered a serious injury in 
thc accident, the moving parties are not entitled to summary judgment (see, Pescliunker v Loporto, 252 
ID2d 485, ri75 VYS2d 363 [2d Dept 19981). 

Siiic: del’endants failed to establish their entitlement to judgment as a matter of law, it is not 
iiccessary tc consiclcr whether plaintiffs’ papers in opposition to defendants’ motions were sufficient to 
r a ~ s ~ ‘  a tsiab e issiic offact (see, Agatlie v Tiin Clten Wuitg, supra; Wulters v Pupunustussiou, supra). 

4 

- FINAL DISPOSITION 

[* 13 ]


