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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK:  IAS PART 15 

X ----_______-I-__________________________ 

RANDOLPH TINE0 

Plaintiff, 

-against- 

AIRFLOW WINDOWS CONTRACTING C O R P . ,  GARY 
N E B I O L ,  INDIVIDUALLY and  D/B/A A I R  FLOW 
WINDOWS, 

Index No. 100268/06 
M t n  Serq. 002 

D e f e n d a n t s .  

WALTER B. TOLUB, J.: 

This a c t i o n  a r i s e s  i n  connection with an i n j u r y  sustained b y  

plaintiff on August 2 5 ,  2 0 0 5  w h i l e  i n t e r n i n g  a t  a facility 

operated by d e f e n d a n t s  (collectively, “Airflow windows”) . 
Plaintiff obtained his i n t e r n s h i p  t h r o u g h  his independent g r o u p  

l i v i n g  home and nonparty, the Rita J. and S t a n l e y  H. Kaplan House 

(”Kaplan House”)  . 
P l a i n t i f f  began working as  a n  i n t e r n  f o r  Airflow Windows in 

t h e  Summer of 2005 in exchange for a $5.25 per h o u r  stipend which 

was p a i d  entirely b y  Kaplan House.  According to plaintiff‘s 

deposition testimony, plaintiff was told t h a t  he was g o i n g  t o  be 

installing windows, painting window frames, a n d  cleaning (Notice 

of  Motion, E x h i b i t  E ) .  F l a i n t i f f  f u r t h e r  testified t h a t  h e  was 

n o t  an  employee of A i r f l o w  Windows (a*). 
P l a i n t i f f  was i n j u r e d  on August 2 5 ,  2 0 0 5  while work ing  w i t h  

a t a b l e  saw. A l t h o u g h  plaintiff‘s a f f i d a v i t  claims t h a t  he 
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r e c e i v e d  no instruction as to how t o  c a r r y  out his work ( s e e ,  

Affirmation in Opposition, Exhibit C ) , '  at deposition, p l a i n t i f f  

testified that d e f e n d a n t  Airflow Windows instructed him how to 

use the saw (a.). Plaintiff's deposition t r a n s c r i p t ,  in 

pertinent p a r t ,  reads as follows: 

Q: Is that t h e  way the gentleman would instruct you to do 
it? To p u t  y o u r  l e f t  hand  on t o p  of the wood until you got 
abou t  t w o  o r  t h r e e  inches from t h e  blade? 
A :  Yeah. 
Q: And d i d  he tell you that it was at about two or three 
inches that you were s u p p o s e d  to grab t h e  p u s h  stick? 
A Yes. 
Q :  And d i d  he t e l l  you when you were abou t  two or three 
inches t h a t  you s h o u l d  remove y o u r  h a n d ?  
A:  Yes. 
Q: Did he  t e l l  that you when you were a b o u t  two or t h r e e  
i n c h e s  and you removed y o u r  hand t h a t  the wood would 
continue g o i n g  forward? 
A :  No. The  wood had to be pushed in o r d e r  to g o  through the 
blade. How I was doing it t h e  whole day ,  I would p u s h  the 
wood three inchews from the blade and then I w o u l d  h o l d  i t  
w i t h  m y  l e f t  hand so it don't keep sliding up or down and 
g r a b  the p u s h  s t i c k  a n d  p u t  it b e h i n d  and push it. I would 
remove my hand once I s t a r t  pushing with t h e  p u s h  stick. 

Plaintiff commenced this action in J a n u a r y ,  2006. By this 

motion, defendants Airflow Windows Contracting Corp. and Gary  

In pertinent part, plaintiff's affidavit reads  as fOllOW9: 
7 .  On the day of my accident, August  2 5 ,  2 0 0 5 ,  I used  a t a b l e  saw 
f o r  the f i r s t  t i m e .  The o n l y  i n s t r u c t i o n  I r e c e i v e d  was t o  p u s h  
t h e  wood I was cutting towards the blade with a wooden s t i c k .  
8 .  On that date, I received no o t h e r  training or instructions nor 
was I ever supervised on using this table saw I . . . ]  
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Nebiol move f o r  summary judgment and  dismissal of a l l  of the 

claims advanced a g a i n s t  them. 

Discussion 

As w i t h  any motion for summary judgment, t h e  role of the 

c o u r t  is limited t o  finding f a c t u a l  issues which would w a r r a n t  

t r i a l  ( s e e ,  Sillman v . Twentieth Ce n t u r v  Fox F j I m  Corut, 3 NY2d 

3 9 5  [ 1 9 5 7 ] ;  Wineqrad v . N e w  York Upiv @rS J ' t v  Medical Cen ter, 64 

NY2d 851,  853 [ 1 9 8 5 ] .  See also, Barr,  Altman, Lipshie and 

Gerstman; N e w  York  C i v i l  P rac t i ce  Before T r i a l ,  §37:91-92). 

T h e r e f o r e ,  unless the opposing p a r t y  produces evidentiary proof 

in admissible form sufficient to establish the existence of 

material i s s u e s  of fact requiring trial, summary judgment  will be 

g r a n t e d .  

Defendants  a rgue  that they a r e  entitled to summary judgment 

because  although defendants were responsible for directing 

plaintiff's w o r k ,  Kaplan House a l o n e  w a s  responsible for 

plaintiff's compensation, i.e., h i s  $5.25 per  hour stipend. 

D e f e n d a n t s  a s s e r t  t h a t  t h e y  a r e  therefore a "special employer" 

and are shielded from litigation by the Workers Compensation Law. 

P l a i n t i f f ,  in opposition, asserts that summary judgment should be 

denied because there are open questions of f a c t  with respect to 

plaintiff's employment s t a t u s .  

This court disagrees. 

As the c o u r t s  of this S t a t e  have n o t e d :  
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“Although a person’s categorization as a s p e c i a l  employee is 
usually a question of fact, t h i s  is not a per  se r u l e .  The 
determination of a worker’s special employment s t a t u s  “may 
be made as a matter of law where t h e  p a r t i c u l a r ,  undisputed 
critical facts compel that conclusion and present no triable 
issue of fact’’ such as “where the undisputed f a c t s  establish 
that the g e n e r a l  employer was performing no work for the 
special employee and did not retain control over the special 
employee“ (Thompson v. Gsumman Aexospace C o r p . ,  78  N.Y.2d 
553,  557-558, 5 7 8  N.Y.S.2d 106, 5 8 5  N.E.2d 3 5 5 ) .  

( C r u i c k s h a n k  v .  Du k e g  1 Misc.3d 53, 55-56 ,  [NY Sup.  App. Term, 

Here, it i s  c lear  from the papers  submitted by the p a r t i e s  

t h a t  although Kaplan House p a i d  plaintiff f o r  his work, he was 

supervised entirely by Airflow Windows. Kaplan House  did not 

p r o v i d e  any  instruction to plaintiff, did not give him tools, and 

did not supervise him on the j ob .  Airflow, who did not pay  

plaintiff for his services, did. As a matter of law, plaintiff 

was therefore a s p e c i a l  employee of Airflow Windows (Thompson v. 

G r u u n  Aer ospace Gorp . ,  7 8  N.Y.2d 553 [1991]; runs v. Japanese 

Air line 8 Companv, ~ N E 2 d  - ; 2 0 0 7  WL 4 3 3 4 1 6 9  (NY), 2 0 0 7  S l i p  Op. 

09815 [Court o f  Appeals, 20071). As s u c h ,  under the Workers 

Compensation Laws, plaintiff is precluded from commencing a 

negligence a c t i o n  against Airflow Windows. Accordingly, it is 

ORDERED that defendant‘s motion for summary judgment  i s  

g r a n t e d  and the complaint is dismissed; and  it is f u r t h e r  
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ORDERED t h a t  the C l e r k  is directed to e n t e r  judgment 

accordingly. 

T h i s  memorandum opinion c o n s t i t u t e s  the decision and  order 

of the Court. 

Dated: 

HON. WALTER B. TOLUB,  J . S . C .  
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