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INDEX NO. 1 OU704/05 ARDEN, hdARYDAWVE 

Plaintiff, MOTION DATE 
-V- 

MOTION SEQ. No. 00 I 
NEW YORK CTTY TRANSIT AUTHORITY, et al., 

Defendants. MOTION CAL No. 

The following papers, nuinbcrcd 1 to wcrc rcad 011 this motion for Summary Judgment. 

PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause-Affidavits- Exhibits .... 

Answering Affidavits- Exhibits 

Rcplying Affidavits 
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CROS S-MOTION YES / NO "".- .:+;.'1* ,._ d$J kr% 

Upon the foregoing papers, it is ordered that this motion is: 
.L 2 

DECIDED lN ACCORDANCE WITH ATTACHED MEMORANDUM DECTSI(1N 

Dated: - 
/ 4' -. 
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- ag ai n s 1 - Indcx No. 100704/05 

Dcl->iidaiit Young Women's C.'hristiaii Associatioil o f  the C'ily ol' New YOI-~C (Y WC'A) 

moves for summary judgiiieiit dismissing all claims and cross claims brought against it.  

'I'his is a personal injury action. On Dccciiiber 15, 2003, at approxiiiiatcly 12:OO p.l-n., 

plainli l-f fell over an emergency subway cscapc hatch cover locakd over the Lexington A V ~ I ~ L I ~  

subway liiic on Lexington Avciiitc bctwccn S2"d and 53"' Streets. PlaiiitiCf is suing lhe C.'ity O L  

New York (City), the New Yorlc City Trmsit Authority (NYCTA) and YWCA, which, at thc 

tiiiic ofthis accidcnt, owncd thc building adjacent to the escape hatch covcr o n  the sidewalk. 

Y WCX conlends h a t  il should be granted summary Judgincnt on the groimds that it is nol 

liable to p l a i n t i l l  in  any wily. YWCA states h a t  tlic hatch was owned by City and iiiainlaiiied by 

NY( '?'A. YWC'A relies on dcposilion teslimony liwm Viilccilt Moschello, 

N Y V T A ,  wlio idcriti ficd the hatch and claimed that his employci- was responsible lor mai~itaining 

the halcli. YWCA asser-ts tha t  it clocs iiot mwi, iiiaintain or use tlie hatch. 

. . 

el-nploycc ol' 

J'WC'A cites sect ion 7- 130 of tlie New Yoi-k Administrative C'odc ((.'ode), wliicli bccamc 

el'l'cclivc 0 1 1  Scptcinbci- 14, 2OC)3. 11 pi-ovidcs tlic tiJllowing: 
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a. It shall be the duty ol‘tlic ownci- oI’1-cal property abutting any sidewalk, 
including, bill not l i i i i ikd  to the iiilersectioii quadrant fo~-  comer property, to 
111 ai i i  la i 11 si I c 11 si d e w a 1 k i 11 ;i I-eiis o na b I y sa  re cond i ti cm . 

ah II  t t i  n g ;in y si d c w ;i I k ,  i II c I iidi 1 1  s 13 ut  11 ut  I i 1 ~ 1  i t  cd to, t li c i 11 tcrscc t i o i i  c1 i i  x l  raii 

for coriicr properly, s1i:ill be liable for any injury lo pi-uperly 01- pci-~oii;iI injni-y, 
iiicludin~ dc:itli, pi-oxiniatcly causcd by tlic failure o f  sucli cowiicr to maintain 
such sidewalk in ;I reasonably sarc condition. I~ailurc to niaintain such 
sidcwalk i i i  :i ~-easonably saf’c: condition shall iiicludc, bul not be limiteci lo, 
tlie negligent failure to install, CoiistI-iict, reconstruct, r-cpavc, rcpaii. or replace 
dcfcctivc sidcwallc Ilags aiid the iicgligcnt failure to remove snow, ice, dirt 
or ollier materials from tlie sidewalk. 

13. Notwitlistmdiiig any other provision o f  law, thc OWIICI‘ of real pr-oper-ly 

because the hakh cover is not part ol‘the sidewalk. YWCA argues that its liability is limited lo 

the condition o r  the sidewalk itself. 

In opposition, plaintirr‘contencis that the Code provisioii cxtciids YWCA’s liabilily lo Ihe 

condition oi‘the halcli cover and h i t  the accident occurred three months afler tlic cffcctivc date 

of the provision. Although section 7-2 I0 docs not delinc tlic tcr-iii “sidcwalk,” plaiiiliff cites 

section 19- I O  I (d) of thc C‘odc, which also deals with sidewalk riiainlenance, defining sidcwalk as 

‘Yiat portion of the strcct bctwccii the curb linc and tlic acljacent property lines, but not including 

tlic curb, inlcndcd for the iisc of’ pcclcstrians.” 

1’1imtilT. relying on phutographs 01 the hatch cover coli tlic srdcwalk, argues t h a t  the hatch 

cover was clearly in the micidle of tlie sidewalk area. Plaintill asscrts that since pedestrians 

commonly walk in that xes, (he hatch is plainly within tlic dehiition of n “sidcwalk.” 

Tlic City is generally liablc Ibr accidctits cairscd by sidewalk dcfccts tha t  occur-red prior l o  

Scptcmhcr 14, 3003. Ro~lriqirc7. v City of Ncw Yorlc, I2 R D 3 d  2x2 ( I ”  Dcpt 2004). Where ;i 

sidewalk accident occurred prior to that date, the abutting pi-opei-ty owiiei- was r~ot  liahlc unless 
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~ l i c  owiici- citlicr- ca~iscd ttic clcI'c.ct to occur bcc;iiisc of sonic spccial iisc, or actually ci-cntcd tlic 

dcl'cct. Zcktsci- v C'ity OI'NCW J'ork, 1 X A D ? d  X ( i 9  (3d Dcpt 2 0 0 5 ) .  Since Septen-ibci- 14, 2003, 

liahility has sliiftccl from ('ity to the O W I I C ~ .  

In previous decisions, 11ie courts have construed this p)-ovisiori to cxcludc liability for 

dctcctivc curhstoncs, which wcrc spccilically cxcluded rrom the definition or"sidcwa1k" under 

section 19-1 01.  SCc Irizarry v The Rose Uloch 1()7I.),.jversily Place Pat-tiiersliip, 12 Misc3cl 733 

(Sq '  (3 Kings C'oiriity 2OOCj). Oiic ol'thc fkw such cLiscs to reach tlic Appellale Division, 

Vucetovic v Epsom Dowiis, Itic., 45 AD3d 28 ( I Dept 2007), held that a trcc wcll is not p x t  of 

the sidewalk and remains the responsibility o r  the City. In dismissing the case against the 

iibiitting properly owner, lhe c o ~ t  emphasized that a sidcwalk is dctincd in section 19-1 01 :is 

that portion of the street belween the curt) lilies but not iiiclildjng the curb, iiitended for 

pcclcstriaiis. Tlic court iiotcd that ricithcr trccs iior tree wells were intended loor thc use of  

pedcstr-ians and tlius were not pai-t of tlic sidewallc. I (  is noted that this was a 3-3 dccision. 

The lower courts have addressed liability arising from defects arising rrom city 

cquipiiiciit. 111 MaiuiiiiE v C'itv of Ncw York, 16 Misc3d 1132(A) (Sup Ct Richmond County 

2007), plaintiff stepped into a11 ungirarded metal hole created by City's removal of a damaged 

fire hydrant be1oi-e a replacemcnt could bc installed. Tlic court disiiiissed the action clgajiist tllc 

:it>iiitiiig owner, rejecting plaintiffs contention that the duty imposcd upon al>utling owiiers has 

110 exceptions hi- holes created by missing hydrarits. 1,iability was squarely upon city. 

In LCing v Alltoni Propcrtius, Inc., IC; Misc3d 1 12S(A) (Sup C't Kings C'ounty 2007), 

where plaintiff trippcd and fell over :I brolcen protruding City 171etal sigiipst  which was repaired 

by  City :if[er the ;icciclent, the court rejected City's ;isscrtion tliat tlic al?utting owner was 
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1-cspunsible h r  the accident tiiidei. Scction 7-2 10. I t  I S  apparent that  ol3.jtxts such ;is signposts, 

I?rc I-lycir:ints and light posts xc intended to proti-iidc from thc sidewalk and do iiol fall within thc 

(owiier's rcslx)nsibility. 

This cour-~ finds t h a i  tlic ha~cl i  mf hatch covcr are not the respotisibility o r  Y WC'A. Such 

cntilies xt: excmpl fr-om the C'ocie provision. It would iiot bc Ihir to ~-ccluire Y WC'A lo r-epair a i i c l  

iiiiiintaiii iiii escape Iintch cover lhat has ti~aditionally been repaired or maintained by NYCY'A. 

Thiis, thc escapc h a k h  covcr is outsidc the scope of Y WC'h's authority. 

Accordingly, it is 

OKDElIED that YWCA's  molioli (or sunimai-y jiidgineiit is gr-antcd and the coniplaint is 

sevei-ed and dismissed as against YWC'A, and tlie (I'let-k is directcd to entci-Jiidgmcnt in favor- o r  

this dcfcndant, with costs ;tiid clisbiirscmenls 21s taxed by the Clcrk; and it is fiirtlicr 

ORDERED (hat the rcmainder o f  the action shall continuc. 

ENTER: 
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