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Iiidcx No. 103903/07 
Motion Date: 812 1 /07 
Motion Scq. No.: 01 
Motion Cal. No: 05 

For a Sudgment undcr Articlc 78 of h c  (’ivil I’r-acticc 
Law mid  t lLlIUS,  

-against- 

X ----------1-1-------_________I__________-------------------------- 

PKIiSENT: EILEEN BKANS‘J’IIN, J .  

‘lhis Arlicle 78 procccding calls into qucslion whether exposure to debris while 

working at thc World ‘I’rade Cciiter site oii Septembcr 16, 2001, which causcd a policc 

officcr- psydiological injury arid iiecessitnted tiisabi lity rctircmcnt, as  a mallcr of law 

coilstitilks an “accidciit” that ciititlcs l i i i i i  to acciderilal disability rclir-cnicnt (‘‘ArlR”). 

Bccausc rcspoiidents’ dctur-inination that such cxpos~ii’c was lint ai1 accidcnt is not ar-hitrary, 

cap ri ci c) 11s or i rral i oii a 1, tli e de tc rriii 11 at i 011 I i ius t be up lie I d . 
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H clc kgro 11 11 d 

Aftcr passing all reqiiired physical and inciital losts, Ctiristian Dorail (“OTficcl. 

Doran”) was appointed to the uniformed f‘orcc of the New Y orlc City Police Dcpai-tiiieiit 

(“NYP1)”) iii Iiebruary 1994. His work wiis 

satisfbctory at all tiincs. Id. 

Vcriflicd Petition (“Petition”), at 11 4. 

On Septembci+ 16, 2001, Officer Doran was assigned to lhc “bii~kcl brigades” at  

Gro~iiid Zero, wliicli entailed digging through rubble at the World ‘I’r.;idc Center site in 

scarcli o l  body parts and kccpsakes of the thousands of victims of the September 1 1 th  

terrorist attacks. Scc, Petitioner’s Reply Memorandum o r  I,aw (“lieply”), at 4. While lifting 

debris-fillcd buckets, Offliccr Doran became very lightlieadcd and d iuy .  He wits broiiglit 

to ;i cioctor at t i  triage mxt ,  wlio adrninistcrcci oxygcn to lower Officer Doriiii’s cxtrcmcly 

high blood prcssiirc. Petition, at 11 6; Vcrificcl Answcr- (“Aiiswcr”), Ex. A .  

Six riionlhs later, on March 19, 2002, OTIicci- Doran was diagnosed with post 

timiilatic stress disorder (LbI’TSD”) as a rcsult of the World ‘1’1-ade Centcr disaster. l ie was 

granted Liiic of Dilly dcsigiiation for liis PTSD. Petition, at 71 0. 

Of‘ficci- Doi.aii uiiderweiit treatiiiciit for his PTSD. I n  .luric 2003, liis social worker 

illfoollncd the N Y  1’L) Medical Division l’sych. 1 kpartment: 

“Mr. Doran l i x  ii diagnosis of J’ost Traiiniiitic Slrcss Disorder * * iiiid hiis 
cpisocics of major depression as a result of his involvement with the 9/1 1 
disastci-. Iris syiiiptoiiis iiicluclu: dcprcssioii, slccp disturlxiiicc, flashbacks, 
niglitmarcs, confusion arid iiieiiioiy problems. * * * ‘I’he client is coiiipliaiit 
with d l  trcatmciit goals arid indication m;mgcmcnt. 
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“[Officci- Dorm1 has showii sonic improvcinent. However, his syiiiptoms 
persist aiiri iiitcrfcrc with his daily fiitictioii. Thcrcforc, lic is unahle to return 
to liill duty work. Oiigoing care is recomniendcd.” 

Pctitioii, Ex. G.  

111 car-ly August 2003, the Social Security Adriiinistratioii awarded Officer I h i m  

cl i sal3 i 1 i ty bc ti c f i  t s , 

Based on his PI‘SD, oti A~igiist 18, 2003, Officer Doran suhtiiittcd iiii Al)K 

application to the Hoard of Trustees, Policc: I’eiision Fund, ArticIc J I, which would entitle 

l i i i i i  to 75% of his fiiial pay. Answer, Ex. 4; SL‘C a l s o  New York City Administrative (’odc 

5 13-252. 

Disability Rctii-eriient (C‘CI)DR’’) 011 Offjccr Doran’s bchalf. Pctitioii, at 7 14. 

Thc Police Coiiiiiiissioner, in 1111-11, sulmittcd ;ui application for Ordinary 

‘IIK Mcdical Hoard Poliuc Pelishi Fiiiid, Article I 1  (“Mcdical Hoard”) cxi-imined 

OlTccr Doran on January 12, 2004, and aftcr a fu l l  review of [he materials prcscnted, 

iiiclucliiig submissioiis from his social woi-ker, recoiiiiiiciidcci approval of the F’olicc 

C’ommissioiier’s application for ODR and disapproval o lADII .  ‘I’lic Mcdical Hoard’s filial 

cliagiiosis was “Mixed Dcprcssion aiid hnxicty Disorder." I’ctition, Ex. 1. 

Sul,sequently, Officer Dor;tn’s attorticy iirgcd the Medical Hoard to rcconsider and 

graiil ADR bciiclits, emphasizing that “until thc traumatic cvcnls relating to the September 

I I ,  2001 disaster and subscquent rccoveiy effort, there was no indicatioti tliai [OTficcrl 
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L h r a i i  was suffering from an emotional or psychiatric disorder. Syniptoriis of nicntal 

ciistiirbaiicc manifested on thc ‘bucket bt-igxie’ to Ilic point wlicrc tlic ofiicei. bcciiriic 11011- 

functioning, althoiigh lic liad been fiilly ci‘lctivc before.” l’ctition, Ex. 3 .  

Ofticel-Doran’s social workcr fLirtlier conth-mcd thathchad bcen undcrhcrcarc since 

July 2002 to “addrcss sigrii licanl symptoms directly rclated to 9/1 I tr;iunia.” l’c-ti tion, Ex. 

K. She cxplaincd that hc had bccri diagnoscd with P‘ISI), was unal-,le to work :ind that lie 

had “grcat difficulty functioning 011 a dni  ly basis.” I d .  

011 Septelsilxr 27, 2004, tlic Mcclical Hoard rc-examincd Officcr Lloi-aii and 

considcrcd his submissions. It concludcd, oricc again, bascd 011 a final diagnosis of“Mixed 

Dcprcssion aiid Anxiety Disorder” that ODK was appropriate. Petition, Ex. M.  Thcrcafter, 

the Hoard of Tnistees rcvicwcd the casc arid concu~~ecl with tlic Mcdical Hoard’s 

rec 0 I11 nlcnd~ ‘1 t 1011. 

Ofticcr Dol-aii commcnccd a n  Article 78 procccding to challenge: dcnial of his ADR 

a p p l i d o n .  Tlie parties agr-ccd thrit h i s  applicatioii would hc rcinanded because thc Mcdical 

Board failed to commcnt 011 “the issue of 9/1 1 ciiiis:itioii.” Petition, at 11 21. 

In .lune 2006, Officer L)OI.;~II’S casc was rcvicwed oncc again by tliu Mcdical Hoard, 

which rcscinded its Garlicr decision and rccoraimcndcd “approval of the officcr’s own 

application for [ADR] pursiiarlt to Chapter 93 of‘the f,aws of 2005 (World Trndc Cciitcr 

Disability Law) and disapproval of the Police Commissioner’s application for Ordinary 
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D i s a b i I it y K e tire iiic 11 t . TI1 e f: nal d i :ig 11 o s  i s 1 was] Mi x ed D c p res s i 011 and A i i  x i e ty I) i so rd cr . ” 

Pctition, I’x. N .  

111 Octobcr 2006, Offjccr Doran sought yet motlier reniand of his AIIR applicatioii 

to tlie Mcdical Boar-cl for coiisideration piirsuant to Ncw York City Adiiiiiiistrativc (’ode $ 

13-252; ratlicr tlian the 9/1 I Law enaclcd us 6 13-252.1. Officer Doran explained Iliat lic 

did not spend 40 Iioui-s working at t l ie sitc, which would liave qualificd liirii h i -  h c  

presumption appl icablc under the World Trade Centcr Disability Law, but tliat iioiicthclcss: 

“his expcricnccs, digging through the rubble at the scenc of tlic collapsed 
‘I’win Towers in the wake of the uti fathomable terrorist ;it tack and searching 
for SLI I-vivors and uncovcring body parts and keepsakes of tlic thousands of 
dcwiiscd, coiistitulc iiii ‘accident’ within the iiieatiirig ofthc pcnsion law and 
ciititlcs [Officcr Dora111 to ADK with or without tlie 9/1 1 law.” 

Petition, Ex. 0. 

On November 2, 2006, Of’ficer Doran filcd il Notice or  I’articipation in tlic World 

Trade C‘cntcr Rescue, liccovcry or Clean-Up Opcr a t’ 1011s. 

011 Novmibcr  8, 2000, thc Board of ‘I’rustees reviewed OTliccr Doran’s iipplicatioii 

11 expressed conccr~i h a t  Officer Donin was not entitlcd to tlic benefits ol’tlic World Trade 

Ccn t c r I ;I w , c x p 1 air1 i ng that : 

“Obviously if somebody docsn’t mcet tlie critcria * * * ;III ofticci- is clcarly 
able to apply under regular ADR laws and tliosc laws will delcmiinc wlicthcr 
o r  not the ol‘licer rcccivcs rctiimient benciits hc or she seeks. 
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“In this case though the iricideiit occuil-ed 011 Septciiibcr 1 bth, not September 
1 I t h .  And i t ’ s  o ~ i r  opinion that for piiiposcs of ADK, an accidcrit did riot 

OCCIIT 011 Septcniber 16th that wouJd form the basis of an award of accident 
di sal7 i 1 i ty rc t i rcimcii t lxmefitl s] . 

“So in this case we havc only linc of duty foran incident that occ~ii-red on the 
16th. ‘I’herc is 110 othcr evidcnce that the ol‘ficcr wits present 011 the 1 1 tli o r  
any otliur- day within thc y c x  provicicd for in the [9/l 11 statutc. 

“So thcrefi3t-c wc cannot approvc it as 311 acciclcnt disability.” 

Petition, Ex. Q. 

The Ho;u-d or‘ ‘l’rirstees tabled the matter to ciiscuss it further with Officcr Do~;~II ’s  

coiiiiscl, who once again rcquested that tlic application be remandcd to thc Medical Soard 

for considcration. Pctition, Ex. Q. 

On Dccembcr 13, 2006, tlic Board ofTrustccs reviewcd the case aiiother timc arid by 

a six-to-six tie, voted to rctirc Officer Dora11 with ;iii ODR perision. Petition, at 71 29. 

111 this Article 78 prococding, Olfkcr D o r m  clialleiigcs the determination that hc was 

not cntitleci to A1)R rctirement benefits, arguing that i t  is “arbitrary, capricious, 

unrcaso~ial~le, [and] unlawful.” Petition, at 730. fIc couicnds that his assigiiiiic-nt to Grounci 

Zcro to dig for body parts aiid kccpsakes was ;iii “accidciit” Tor pcrisiinti piilposcs. Keply, :it 

I O .  I l e  emphasizes that it “wiis thc greatest mass Idling on 1J.S. s o i l  [and that he] WBS 

working at a scene of incoiii~~rchcnsible clestruction in  thc wakc ofthe most massivc terrotist 

attack in history. * * 4’ Tl’hcrc [are] literally no words that ciiii ;iccurately dcscribe the events 
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o r  the scene or what rescue workers saw arid eiidui-ed.” Reply, at 1 1 .  “Digging for body 

parts arid keepsakes and rescue workcr idcntificatioii tags, * * * five days after 9/1 1 ,” 

OCficer L)orm points out, “was riot a11 ‘ordinary job duty’ and [his] actions wcrc fiir from 

‘routine.”’ Kcply, at 14. 

Rcspondcnts Raymond Kelly, 2s the Police Commissioner of thc City orNew York, 

a i d  :IS (’hairman ofthc Board of Trustees of the Police Pension Fund, Ai-ticlc 11, Thc Board 

of Trustees of tlie Police Ikiisjoii I;und, Article TI, New York C’ity Police Department arid 

tlic City of Ncw York (collcctively “Respondents”), oppose thc pctitioii. Thcy iirge ha t  

exposirre to the atrocities at Ground Zcro clocs riot constitute an “accidciit” iis dcfineci by 

public ~-ctir-cmciit statutes and relevant court opinions. Thcy niaintain that the dctcrminalion 

to deny ADR “is coiisistciit with precedent, reaso~i:hlc, and ncither arbih-niy nor capricious. 

Rcspondcnts’ Memorandum of Law (“Opp. Mer-n.”), at 3 .  Rcspondcnts assert that whal 

occiirrcd on September I I tli itself, whcn the World Tradc C’cntcr was unexpcctcdly attacked, 

may argiiilbly constitute an “accidcnt.” According to them, Iiowwcr, “notliing occurred at 

thc World ‘1’1-ade Center sitc thcrcaftcr that could fairly bc charncteri7ed undcr thc law as an 

‘accidciil.”’ Opp. Merii., at 0 11.2. 

1 7  

Though synipathctic: to Officer Doran and  all police officcrs who respond to 

horrifying sccncs--whcther terrorism rclalcd or the  result ol~grucsomc crimes--bccausc tlicre 

is legal support for Rcspondeiits’ conclusion that Officer Doran was not incapacitated as 
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;i result of an “accidental injury,” the pctition must be denicd and ttic proceeding dismisscd. 

Analysis 

To obtain ATllC, ont: mist cstahlish mcntal or physical incapacitation “as a natural and 

proxiiiiatc resull of an accidcntal in-jiiry receivcd * * * in city service." Administrative ("ode 

of C‘ity of New York 5 13-252; SL‘C cilsn, Muttcr of‘Picciiri-ro v. U o c m r ‘  oj‘Yj.u.vtws’ of NLJIV 

Yo/-k C i t y  Polire Pcri.viuii Fiind, - A.D.3d . -  , 2007 WI, 4388840, a t  * 2 (1st l k p t .  Dcc. 

18, 2007). Altliough the term “accident” is iiot ciefiricd by the provision, the C’ourt or  

Appcnls has niadc plain that ADK benefits ;irc only appropriate if  the injul-y I-esLilts from a 

“‘siicldcii, fortititous iiiisch;iiicc, [that is] uncxpccted [and] out of ttic ordinary. ”’ Sw, Mutter 

o/’Lirlitcri,s~t~iii v. Bont-d q f ’ T r i ~ s t ~ ~ ~ s  ofPoIic*c Pension Putid, 57 N.Y.2d 1010, 101 2 (1082) 

(“According to this dcflnition, an injury which occurs without an uricxpcctcd evcnt as the 

rcsii It I) f iic t i  v i ty  in ckrta kci 1 in the pcrfoi-iiian ct: of‘ o rdi i i  ai-y cni p I o ymen I 11 11 tics , c onsi &red 

in  view of  tlic particular cinploynicnt iii question, is not  iiii accidcntul iiijiiry within thc 

iiicaning Loftlie Administi.ativo C’odc]”); . c w  d s o ,  Mritlo- of 1’icciicri.o v .  Honrcl of 7hivtccs 

oJNcw Yot-k Cit,) Pn1ic.c Priisioti Fiiii(1, 2007 WL 4358840, at  * 3.  

Signi ficaiitly, it “is thc precipitating C;NISC ofthe irijiury, rattier than thcjol) assignment 

at the time, tliat dcteimincs cntilletiient to accidciital disability benefits.” Mrrllcr- of l-l(illilim 
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1’. Wud, 109 A.D.2d 542 ( I st Dcpt. 199 1); M~rttct. (I/Mc.C’ritrif)~ic~~~cI v. MrGirit-c, 02 N.Y.2d 

5 6 3 ,  568 (1984). 

For- maniple, in Mnttrr- I$ Whillori v. iS17itiiiu/o, 143 A.D.2d 274 (2d DepL 1 Or(#), a 

police ofl’iccr siirfered rrom a nien~al disability artermponding lo a motorcycle accident and 

observing its horriblc conscqitences as he attempted to aid its victims. /d. ‘ I  he Appcllatc 

Division, Second Department concludcd that hc did not mcct his burden o f  establishing 

“accidental injury” because “it cannot be coiisidcrcd an ‘I.tncxpcctcd’ occLit-reiice that [the 

officer] should have been called upon to rcspond to im a u h  xcident where lie observed tlic 

hummi sull‘criiig wliicli occurred in the arler-mitti o f  the iiccid~iit.” Mutti7r of‘ Whittoil I), 

,Jjiiiiiinto, 143 A.Il.2~1, at 275; wriirusl, Mlrllcr ( ~ ‘ M ~ ~ C u t r i t ~ t ’ i L ~ ~ t ~  v. Md;uirc,  62 N.Y.2d 563 

(1084) (dctcctivc who lost his balance and fell and patrolmcn who slipped o11 wci pavement 

were accidenlally injured) , 

Hew, thcrc is 110 dcnying that Officer Doran’s rcspoiisiibilities on  September 16, 

200 Icallcd upon hi111 to witncss horrible devastation. What lie wiis exposed to at  thc sitc, 

Iiowevcr, was iiot “uncxpecled.” As a traincd policc officer, lie was assigncd h e  diftlicult 

tusk o r  sorting through tlic rubble, which evciyoiic kiicw included hody parts and keepsakes. 

01ITiccr Doritn’s very duty that clay wiis t o  work at ai1 atrocious, liorr-j rying critiic scciic oran 

iiicrcdiblc riiagriilucie. A “sudden * * nlischancc” did riot prccipihte his injury. A diflicull 

job iissignnierlt did. 
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Judicial reversal of ail xhiinistrativc order pursuant to CPLR Article 7s is limited to 

instances whcrc tlic agcncy acted arbitrary or capriciously. Mnttw of’I’ellv. Ronrd of‘Edirc., 

34 N.Y.2d. 222, 23 1-232 (1974); SCY rilso, h/mttct.(?//I,..roc.lin v ,  Hoirrd ofEdiic., 93 N.Y.2d 

301, 363 (1009). So long ;-is tlicrc is a rational basis supporliiig an administrative order, 

judicinl rcvicw is narrowly circumscribed and the agency’s clccision must tit: iipheld. See, 

Mdlet -  c$PclI 11. lloard of l:’diic*., 34 N . Y . 2 4  at 23 1 ; Mutter of’C;iizmm 1). LS(!fit+, 293 A.Ll.2~1 

281 (1st Illcpt. 2002), lu. drtiird98 N.Y.2d 614 (Oct. I S ,  2002). 

Tlici-c is 110 basis forlioldiiig that Rcspondcnts’ conclusion that Officcr Doi-aii’s injury 

was job-related but not the result of ai1 “accident,” which was ai+rived at after repented 

considcration of the issue, is irrational, arbitrary or  capricious. After all, not “every l i n e d -  

duty iri-jury will support an award o f  accicictital disability rctircriicnt.” Mcittcr c~~Liclit~ii.r.f~?iili 

v. llont-(1 of’Tt-iistws o/’Police Pension Fzitrd, 57 N.Y.2cl, at 101 1-1012. 

Accordingly, i t  i s  ORDHKHI) A N D  A1)JUL)GUL) that the petition is dciiicd iiiid the 

proceed i 11 g is d ism i s s e d . 

‘lhis constitutes the Ilecision and Jiidgiiiciit of tlic C‘oui-t. 

Llatcd: Ncw Yot-k. Ncw York 
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