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INDEX No. 07-035845 
SUPREME COURT - STATE OF NEW YORK 

I.A.S. PART 6 - SUFFOLK COUNTY 
P K E s E dY 7:  

1lon.- Gary J .  Weber MOTION DATE December 12,2007 
k t i n g  Justice of the Supreme Court 

I11 the klattei of the Application of FILOS LIQUOR 
S'L'OIW, IN(' , 

Petitioner 
-against- 

1 t l k  N .\%' Y O W  STA'I'E LIQUOR AUTHORITY, 

Respondent 

Motion Seq. # 001 -MG 

GINSBERG, KATSORHIS & FEDRIZZI 
ATTORNEYS FOR THE PETITIONER 

FLUSHING, NY 11367 

THOMAS J. DONOIIUE, ESQ. 
ATTORNEY FOR 
NYS LIQUOR AUTHORITY 
3 17 LENOX AVE. 
NEW YORK NY 10027 

77-53 MAIN STREET 

I'he I ~ e ~ i ~ ~ o n t ~ ,  by Notice oPPetition and Petition dated November 15, 2007, has nude application to this court for 
a11 Ordcr vacating and annulling the determination of the Respondent dated November 7, 2007 which cancelled the 
\varcIioiisc permit for premises located at 155 Florida Street, East Famingdale, NY, and sustained a $1,000 bond 
claim, pimuant  i o  CPLR Article 78. The Respondent has submitted a Verified Answer dated December 7, 2007. 

DECISION 
In this Article 78 proceeding the Petitioner challenges a determination and penalty imposed upon it by the 
liespoiideiit. 'The Petitioner in this proceeding had been issued a permit in 1994 by the New York State Liquor 
ALitlioi-ily which allowed it to operate a warehouse to store liquor. FILOS LIQUOR STORE, INC. is a closely held 
cu~por;ilIon wliich is managed on a full time basis by Anthony Filacouris. Mr. Filacouris has alleged without 
contradiction that the operation of this warehouse is an iniportant source of income to support his fanlily. By Notice 
of  Plcading dated July 3 ,  2006 the Respondent charged the Petitioner with failing or refusing to appear at any 
inquir\, and or to furnish or disclose inforniation required by the Authority in violation of 9 NYCRR 53. I ( f )  and 9 
NYCKR 5.3.l(0). The Petitioner was directed to appear at the Division of Alcohol Beverage Control on August 2, 
7006 t i) i i i i swr  the charges. 'The regulatory provisions cited in this Notice of Pleading provide as follows: 

$ 53.1 Causes for revocation 

Any license or permit issued pursuant to the Alcoholic Beverage Control Law 
may be revoked, cancelled or suspended for the following causes: ... 

(t) Failure or refusal of the licensee or permittee to coniply with any provision of 
thc Alcoholic Beverage Control Law or any rule or regulation of the Authority; 
oI failure or refusal by the licensee or pernitted to f in i sh  or disclose any 
information required by any provision of the Alcoholic Beverage Control Law or 
any rule or regulation of the Authority ... 

(0)  For the refiisal by any permittee or licensee, and if a corporation, by an 
officer or director thereof, to appear andor testify under oath at an inquiry or 
hearing held by the authority, with respect to any matter bearing upon the 
conduct ofthe licensed business or bearing upon the character and fitness of 
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such person to continue to hold a permit or license, or for the offering of false 
tcstnnoiiy under oath at such inquiry or hearing. 

J’ho AL.I, d ttci a heal nig, issued a repoi t recommending that the charges be sustained. Respondent adopted the 
I rpoi t a i d  its detei mination that the charges had been sustained and imposed a penalty of forfeiture of the $1,000 
bond that h,~l  lxen posted and cancelled the Petitioner’s warehouse permit. 

The Facts As Determined bv the Respondent 

2 liedl in: ~ , v L i ~  cc~miiienced on Apid 23, 2007 and concluded on May 7, 2007 before Edwaid Rodriguez, ALJ at the 
Ne\\ \r’oi]\ Sh te  I2iqiioi Authoiity located at 3 17 Lennox Avenue, New York City. The following factual 
ciet~lnllll‘ltI~~n., \ \ C I  e made 

In Nevi nibci 0 1  2004 the Respondent undertook an investigation of an entity called 484 JJ Enterprises located in 
f Iicl\sville, N\’ 
rhis compl~int the distr rbutoi contended that 484 JJ Enterprises was advertising and selling Absolute Vodka when 
mnc  l i d  hecn deliveied to 484 JJ Enterpiises for neaily one year. The implication, as far as the Respondent was 
conccii cd h a t  484 JJ Enterpiises might have been purchasing Absolute Vodka out of state and avoiding the 
srJte Ik 1101 Id \  

I his investigation was based upon a complaint by the exclusive distributor of Absolute Vodka. In 

ilie in1 estigation ol‘484 JJ Enteip-ises led the Respondent to make inquiry of the Petitioner concerning its 
relatiorship 10 484 JJ Enterprises. Upon all of the evidence, it is uncontested that the Petitioner legally stored liquor 
li)r 484 J.I Enterprises and rented space for this purpose to 484 JJ Enterprises. During this investigation, in 
Noveiiibci. ol‘ 2004, Petitioner permitted the Respondent complete access to his premises for an inspection and 
proviL1c.d a writloii statement detailing the fact that it stored liquor for 484 JJ Enterprises. Respondent’s investigator 
iiiade a cui-sory examination of the inventory in the Petitioner’s warehouse and prepared a report indicating that no 
..\bsolutc Vodka  \vas then being stored on the premises. 

Ily I ~ I I I Y  tlatcd .lunuary 13, 2005, the Respondent, by its investigator Stephen Nemeth, directed the Petitioner to 
uppeai- on January 27, 2005 at the Enforcement Bureau located at 317 Lennox Avenue in New York City, and to 
bring x i t h  him both personal and corporate income tax returns for the years 2002 and 2003, as well as the corporate 
ki t .  I t  ,s undisputed that Anthony Filacouris appeared with his attorney, Joseph Corrado, Esq., on January 27, 2005. 
‘lhe I’etitioner liirther testified that he produced the requested tax returns, but that he never had a corporate kit, 
IiivestiSatur Stephen Nemeth testified that he did not remember whether the requested items were, in fact, produced 
or1  this dale. 
the coiiclusioii ot’this interview Investigator Nemeth made a written list of five things he needed: personal 
questicinnairc, wrp.  returns 2002 and 2003, personal returns 2002 and 2003, business checking account all of 2004 
and cotpoi-atc kit. This list closed with a sentence “will provide within 30 days” and was signed by Anthony 
1:ilacoiii I:,. In  February of 2005 the Respondent closed its investigation of 484 JJ Enterprises. This concluded all 
inquiry ;1m1 coritact b e t n t ~ ~  the Respondent and the Petitioner until the charges that are the subject of this petition 
\ v t w  rio~iccd one year and eight iiionths later. 

Petitioner’s Exhibit C, Revocation Hearing Minutes at Page 67 litte 14 tlrrocigh page 68 lirie 10. At 

I‘lic 41.1 111 his rcpoit, as adopted by the Respondent, concluded that the charges had been sustained. 

Additional Uncontroverted Facts in the Record, but Not Included in Report 

;~nthoiiy I~ i lacoi~r i s  testified that after investigator Nemeth came to the Petitioner’s premises on November 5, 2007 
other investigators from the Respondent came, as well as investigators of the New York State Department of 
Taxation and Finance. These investigators examined the entire inventory in his warehouse and compared it with 
rewi-da I‘i.om “4x4.” No charges of any sort arose fkom these investigations. Mr. Filacouris testified that he had 
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siven Iii:, LIS icturns to his attorney.’ Further, counsel for the Petitioner represented that he had intended to subpoena 
the Peti~iont‘i’s lornier counsel, but that former counsel was not amenable to service of process. The tax returns for 
2002 ami  2003 and business checking account for all of 2004 were produced at the hearing. 

The Law 

I lie pios:cec1iiiga meic inkcted by an erroi of law, and even had this error not rendered the proceedings nugatory, the 
penalty inipuscd M as a1 biiiary, capricious and excessive. 

(?o~inscI l o r  lhc Petitioner is correct that the allegations that Petitioner violated 9 NYCRR 53.1(0) were never 
pleaded 0 1  j m v c d .  Petitioner never failed to appear and give testiniony, there is no evidence that he was ever called 
to give s\vorn testimony, and, liirther, he appeared voluntarily when requested to give unsworn answers to the 
invcst igaior’s inquiry. 

c w n s c  IOI rlic t’ctitionci IS  also coirect that the Respondent, even to this date, has not identified the provision of the 
4lcoho I ~ L  ciage Contiol Law Petitioner which is alleged to give rise to a violation of 9 NYCRR 53.l(f). 

hloreu\ ci. the hasis ibr the cancellation of the Petitioner’s license is its purported failure to produce records after 
h i t h o n y  I..ilacouris signed the list at the close of the meeting with Investigator Nemeth in January of 2005. In 
essence, llic Pctitioner is being punished for its willing cooperation. Petitioner would have been well within its rights 
10 request that  the Respondent issue a subpoena for the requested records, and such a subpoena could then be the 
sub.jeci 01.a inotion to q~iash. 

‘1 lic t-eeluisite:, h i -  an  investigatory subpoena duces tecum are: ( 1 )  that the issuing agency has authority to engage in 
the in\-c:stigation and issue the subpoena, (2) that there is an authentic factual basis to warrant the investigation, and 
(-3) tha1 the witleiice sought is reasonably related to the subject of the inquiry. Abrams v. Thruway Food Market 
mid Shoppirig Crriter, [tic., I47AD2d I43 (2”’Deyt. 1989). It is, at best, questionable whether the income tax 
I wi cord^^ ol’tlie Petitioner, both private and corporate, could have been the subject of a subpoena duces tecum on the 
lacts a!> pIesentec1, most (specially, since the object of the inquiry in the first place was a third party which merely 
I txtcii q ~ a c r  l?om petitio’ner. 

Iil esseiic‘~:, tiic holographic list of documents the Investigator requested be produced within 30 days, and the 
sulisccjuciit pi-osccution for the alleged failure to produce these materials is insufficient to sustain a claim that the 
l’etitioiier viol;ited some unstated provision of the Alcohol Beverage and Control Law. 

R/loieo\ ci, i t  is I i ~ ~ c l  to see how Respondent’s iequest for documents could be reasonably related to the Subject of the 
incluil y ~ I I I C C  by  he t i n i t  Pet1tio11ei sought the disputed sanctions now at bar against the Respondent, (some 18 
nion11i, dltcr the fact) the investigation as against 484 J.J. Enterprises had been concluded. 

I:ven I I rhci e 
d i y o p o i  t io i i ‘ i i c  011 the t’acts of this case, and unwarranted. 

C‘I c such a violation, cancellation of the pernut and the imposition of a $1,000 penalty is entirely 

I hc C m i t  doc4 note that the Verified Answer that has been submtted to this Court in opposition to the petition does 
not addies4 thr objections iaised to the proceedings before the Admnistrative Law Judge or the lack of specificity in 
tlic o i  iyiral  notice ofplt,ading 

C’ounsel ibr the Petitioner represented to the ALJ that Joseph Corrado, Esq. had been disbarred in May of I 

?(JOO I lie icc.oids of’tlre unified court system confirni that Joseph Corrado “resigned from the bar - disciplinary 
l cLibol i  
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I'lir Res~oiidcnt makes reference to inatter de hors the record, specifically: a denial of an application for a liquor 
liceiise t-~y Anthony Filacouris in 2002; and the alleged conviction of Mr. Filacouris' parents in an unrelated 
proceeding colicel-ning unpaid sales tax. These references have been ignored by the Court as irrelevant, and the 
('ourt will not speculate as to the reason the Respondent included them in its submission. 

I n  vie\\ ol'the forcgoiiig determination the Court need not transfer this proceeding to the Appellate Division upon the 
questioi I ot' whether there was substantial evidence to support the detemination, or whether a higher burden is 
requirci I q r  d ~ i e  process upon a matter involving Mr. Filacouris' livelihood. See Miller v. DeBiiuno, 90 NY2d 783 
clue pi'ocL:w rnvpires itioiz tlimt siibstnritial evidetice in the case of some liberty interests. 

'l'hr petition IS granted i n  all respects. 
ORDER 

URDI:'IIEL) 11131 petition(Mot. #001) is granted; and it is further 

ORDEiLED tlidl the ctetei mination of the Respondent dated Noveniber 7, 2007 which cancelled the Petitioner's 
~\air l io~i \e  peiinit foi pitmiises located at 155 Florida Street, East Famungdale, NY, and imposed a penalty of 
$1,000 IS  \ ilcJttd and annulled, and it is further 

O K D L W D  that  f<espondent is directed to immediately reinstate the Petitioner's warehouse license and to return any 
pciialty to the Iicspondent that has been paid; and it is further 

ORDEKED that the Petitioner is directed to serve a copy ofthis decision and order together with a notice of entry on 
the Rr~lx)ndent as soon as is practicable. 

1 his 51 , 1 1 1  constitute the tiecision and order of the court. 

1)ated . lanual)  0 ,  2008 
Gary J. Weber, Acting J.S.C. 

Final Disposition 
Scan 
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