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SUPREME COURT OF THE STATE OF NEW YORK NEW YORK COUNTY i 
~-~ 

Index Number : 108829/2006 
AVERY, DENNIS 

CALDWELL, MOLLY 
Sequence Number : 003 

AMEND 

vs 

PART - L* 
INDEX NO.  ~ - 

MOTION DATE 

MOTION SEQ. NO. 

MO'IION CAL. NO.  

The following papers, nuinbored 1 t o  wure read O H  this motion to/for 

PAPERS NUMBERED ~ 

Noticl: of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 

-- . 
Answering Affidavits - Exhibits ~ 

Replying Affidavits _- - .- . - . . 

Cross-Motion : 1 ,' Yes I!' '  N o  

Upon the foregoing papers, it is ordered tha t  this rriutioti 
., . :  ' 
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SUPREME couru OF THE STATE OF NEW YORK 
COUNTY OF NEW YORIK: I.A.S. P A R T  17 

IIENNIS AVERY, 

P1 ain ti IT, 

-against- 

MO1,I.Y CALDWELL, 

EMILY JANE GOODMAN, J.S.C.: 

Index No.:  1088 

In this action, plaintiff Dennis Avery sues his daughter Halina’s former longtime partner 

for hrcach of an agreement regarding their interests i n  ii cooperative apartmenl. The partncr, 

defendant Molly Caldwell moves, pursuant to CPLK 3012(d), to pcrrnit late scrvice of ;I Verified 

Arncnded Answer, Countcr-claims and ‘lhir-&Party Complaint. For the following reasons, the 

motion is granted. 

This action was filed by tlic plaintiiT, Dennis Avcry, 011 June 23, 2006. l h e  suin~no~is  :itid 

verified complaint were per-sonslly scrvcd on the defendant, pursuant to CPLR 308( l ) ,  on June 

28, 2006 at the cooperativc ap:irtnicnt which the Lwo wonicn shared beginning i n  200 1 .  

It is undisputed h a t  clcfcndant retained Adam L. Aronson, Esq., a solo praclitioncr, i n  

July 2006. After an oral exlcnsion of time was apparcntly granted, a stipulalion t o  extend 

defendant’s timc to answei- [he comp1:iint iintil Augusl 7, 2006 was subsequently execuled. Mr. 

Aronson allcgcs that a f k r  he signcd the stipulation and scnt i t  to plaintifl’s counsel, Yctta G. 

K~ii-laiid, she iiddecl the following handwrittcn condi tions which had ncvcr bcen agi-eed to or 

discussed: “This is ;I f inal  cxtcnsion, and cielendant wiiivcs any  and all defenscs to a dcfiiult 
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juclgnicnt by plaintiff if answer is not filcd hy S/7/06 for all rclatcd millers, including Index N o .  

06/109295 06/108829.” See Aronson 4/12/07 Aff. (11 9; Pls. Mem. In Opp.. Ex. D thereto. 

In a n y  event, when 110 answcr was fortlicuming by August 7th or thereidter, plaintiff 

movcd for- a defuult judgmciit i n  October 2006. By older dated November 20, 2006, this COLII-1 

denied thc motion on h e  ground that thc vcrified complaint did not allcge fiicts sui‘ficicntly 

ciefini te to establish ;i breach of contract. That motion was opposed by Mr. Aronson, who 

maintained that his extremely scr-ious medical illness arid poor hcalth accounted for thc delay in 

answering and that defendant had rncritorious defenses, although none were given. Bccaiise 

dcfcnse counsel had not cross-moved for additional ti nic to serve an answer, dct’cndmt was 

gimted leave to move for scrvice of ;i lale answcr within 30 days of receipt of ;i copy or the 

decision and order, with notice of cntry. Plaintiff was given lcavc to renew his motion for a 

default judgmcnl i f  no such motion WBS tmwght. Plaintiff allcgcs, hut does not attach proof, that 

the decision and ordcr was served on Mr. Aronson on December I ,  2006. 

After Mr. Aronson fiiiled lo appear for B prcliminary conference on February 1, 2007, hc 

was notified that the cont’crence was acljoui-ncd to March 1, 2007. Plaintiff‘s counsel ofi’crcd, by 

letter dated F c b r i ~ ~ y  6 ,  2007, not lo opposc :my motion for leave to filc an answer il‘ such rnotion 

was made by Fcbriiary 20th and “ a  good faith I~CBSOII” for the delay WBS provided. MI-. Aronson 

rcsponded by sending an cmail, dated February 14, 3,007, i n  which he rct’crences his i l l  hcalth hu t  

also :icciIscd plaint i ff‘s altoincys of “u tier hicall y and di slioncs tl y exploi tiiig [his] cl ien t ’s po vcr-ty 

and [his] i l l  hcalth to presenl anti-gay legal argumcnt and lies to tlic court.” 

However, after securing pro bono representation by t h c  law finn of Gibson, Dunn 6L 

Crutchcr LLP. defendant servcd and t’i Icd her “Verified Answcr and Counterclai tiis” 

2 

[* 3 ]



o n  April 5, 2007. This motion was served o n  April 13, 2007. 

Stior-tly after the commencement of this action, another related lawsuit was filed by 

I-lalina Avcry, the plaintiff’s daughter. In I-IaIiiin Avcry v Molly Caldwcll, Index No. 109295/06, 

thc plaintiff’s d:iughter sought :in injunction h:ul-ing ciefcndwt from entering the apartment, 3 

declaration that Halina Avery is the sole owricr of the apar-tment, and the cancellation of a cci-tain 

life insurance policy. That action w x  assigned to thc Hon. Lelnnd DcGrasse, who by order ciatecl 

July 31, 2006, granted ;I preliminary injiinctiori enjoining defendant from cntering the apartment 

during the pendcncy of that :iction. Defendant failed to appear in that :iction and, on March 5 ,  

2007, ;i default judgment was entered which, inter alia, dcclared Ha1in:i Avery to be thc sole 

owricr of the apartment. Howcvcr, by order dated Junc 7, 2007, that judgment was vacatcd by 

Justice 1l)eGr:issc. who also granted defcndaiit permission to servc and file an  answcr. 

Mr. Aronson avers that since thc inception of this litigation and the related litigation he 

has bccii both physically and mcntally unsblc to devotc thc necessary time and attention to the 

limcly filing of pleadings and thc fulfi  I Iment of other rcsponsibililies rclatcd to the Lwo 

litigations. He suhrnits an affirmation from his pel-sonit1 physician who states that Mr. Aronson 

has inultiple conditions that havc lcft him in “dcbilitated statcs of varying duration.” Affirm. of 

Paul Chambliss, MD. ,  (I[ 4. MI-. Aronson further contcnds that hc  was not able to trmssfer these 

matters to another attorney, claiming that the wrongful conduct of the Avcrys left his clicnt, 

Molly Caldwell, finiincially destitute. He claims that he was finally ablc to secure the pro bono 

assistancc of Gihson, Dum & Crutcher LLP in March 2007, and that Gibson Dunn has agreed to 

act with him as co-counscl for defcndant. 

Plaintiff opposes thc motion, arguing that clcfendant fails to dernonstratc cxcusable clcl:iy 
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and instcad has demonstrate.d a patt.ern of wilful delay that. has scvcrcly prejudiccd plaintiff and 

unneccssarily and unjustifiably increascd his legal fces. Plaintiff also cnntcnds ihat dcfcndant’s 

pui-ported third-party clairns against Tlalina A w r y  are barred by the doctrine of I‘CS judicatn 

and/or laches and creates duplicitous litigation. I-IC asks that the court dcny the motion, sanction 

thc dcfendant and award legal fees to plaintiff in the cstimated amount of $60,000. 

CPLR 3102(d) provides that “[ulpon thc application of ;I party, t.he court may extend the 

timc to appear or plead, or compel thc acceptance of ;I plcading untimely servcd, upon such tcrms 

as may be just and upon a showing of reasonablc excusc for h e  dclay or default.” The court 

inlist considcr whether thc default was willful or the rcsult of a pattcl-n of delay and whethcr the 

delay has pre-judiced the plaintiff. Bcraida v Wassen, 186 AD2d 522 (1st Dept 19f12). 

no dcfaull judgmcnl exists, a meritorious defcnse necd not. be provcd in the First X)epartmcnt., 

though may be acccptcd by thc court. “While technically thcr-e was no need ror- dcfcndants lo sct. 

for-t.h ;I incr-itorious dcfense i n  support of their motion to compel acceptance of their answer, sincc 

110 dehult ordcr orjudgment hiid been obtained by plaintiff, wc note that dcfendanls have 

adcquately sct forth such a defcnse.” Nason v Fishcr-, 309 AD2d 526 (1st Dept 2003), citing 

DeMarco v Wyndliam Intl.,  Inc., 299 AD2cl 209 (1st Dcpt 2002); see also Guzetti v City of New 

- 7  York 32 - AD3d 234( 1st Dept 2006). 

Where 

Dcfcndant contends th:it she has a reason:ible excusc for the dclny in riling s n  answer- to 

thc complaint due to Mr. Aronson’s hedth problerns and hccause of hcr own allegcdly dire 

I‘inancial condition. No o m  disputes that Mr. AI-onson has ;1 serious life thr-eatcning medical 

condition, nor that Mr. Aronson did not submit an answer- to a six-pagc complaint though hc did 

submit answering papers to plaintiff’s Novcmher 29, 3006 motion Tor ;1 dcfault, sent Icttcrs and 
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emails to plaintiff’s counscl and engaged in telephone conferences with plaintiff’s counsel 

regarding scttlcrncnt and othcr issues such as the safe deposit key. He did make some court 

app i rmccs  and appeared for a court-ordered deposition i n  the Halina Avery case, but only to 

make an inappropriale speech regarding his allcgcd inability to procccd with the deposition (G 

PIS. Mcm. of TAW, Exh. I thereto). 

Ncvcrthcless, even i f  defendant’s delay i n  answering i s  due to “egregious law officc 

f:iiIurc,” the court has the discretion to vacate the dcfault. CPI,R 2005; Ixary v Pou Punc, Inc., 

708 NYS2d 108 (1st nept 2000). “This State’s public policy favors dctcrminations on thc 

mei-its.” Guzetti v Citv of Ncw York, 32 An3d at 234, citing CPLK 3012(d); Silverio v Citv of 

New York, 266 AD2d 129 (1st  Dept 1999). Thcrc is no evidence whatsoever that defendant 

intended to ignore, neglect or default i n  this mattcr (and the above facts indicate the contrary), 

and i t  appears that her failure to obtain new counscl (prior to the appearance of Gibson, Dum k 

Crutcher LLP) was the result of her financial condition. 

Where n o  default judgment exists, a meritorious defense need not be proven. Howcvcr, 

defendant has allegcd :i meritorious defense to the underlying claims, namely that plaintiff gifted 

the apartment to Halina Awry and defendant jointly, “with no strings attachcd” (Answer ‘I[(]] 6, 

IS, 61), and both of their names appcar on thc stock certificate for the apartment (Young Aff., 

Exh. B thcrcto). Ti1 addilion, in emails betwecn Halina Avcry and defendant sent arter the couple 

broke up, Halina Avcry rccognizcs their joint ownership of thc apsr-tmcnt (a, Exhs. C thcrcto). 

Although the delay i n  answering the complaint in this case is approximately 10 months, plaintiff 

h x  dcnionstrated no pre*judicc, and nicrcly alleged that he incurred significant legal fccs ;is a 

result of the delay. Accordingly, the motion to pennit service of defendant’s answer is granted. 
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I also decline to imposc sanctions on MI., Aronson. I n  reaching this  deteimination I 

considered, in addition to his illness, thc fact that he received no warning from mc as t o  the 

potential for sanctions so that his conduct could be adjustcd, nor was a hearing held. Morcovcr. 

i t  iilso appcm that opposing counsel :ilso contributed to thc problems here. As noted in a JUIY 

27, 2007 decision cienying plaintiff’s motion for niy r-ccusal, counsel for both parties’ havc actccl 

without the expected collegiality and professionalism cxpcctcd of members of the legal 

profession. Additionally, ;i large portion of pl;tiIltiff’s legal fccs are self-imposcd, such ;IS 

plaintiff‘s pursuit of the meritless motion sccking my recusal. h d e r  these circumstances, the 

coiiit dcclines to i i qosc  any nionetary penalty upon clcfendiint or hcr counsel. 

Justicc DeGrasse has also now vacated the default judgment in J.lalina Aveiy v Molly 

Cairldwcll, eliminating any coriccrn over its possible prcclusive effect in this case. 

On April 5 ,  3007, defe:ndant purportcci to serve and filc an “Answcr and 

Clounterclainis of Defendant Molly Caldwell.” Since this document was scrved iuid filcd wi thou1 

leave ofcouit as  rcquired by CPLR 3012(d), that docurncnt is a nullity and the court trcats thc 

piq~)seeci “Verified Amended Answer, Coun terclaiins and Third-Party Complaint’’ :is the oii gi nal 

pleading in this case. 

For the foregoing reasons, i t  is licrcby 

OIIDERED that defendant’s motion to permit late service of thc  Verified Amcncleci 

Answer, Countcrclaims and Third-Party Complaint is granted and that document is dccmed 

scrved and filcd :is o f  the date of this decision and ordcr; and i t  is fui-thcr 

ORIIISIIEL) that plaintiff shall serve and file a rcply to the countcrclaims within 10 days 

I cxclude the f i i m  of Gibson, D u n n  & Crutchcr LLP from this statement. I 
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o f  service of 3 copy of this order with nolice of entry; and i t  is further 

OKDERED that defendsnt shall scrvc the Ihircl-parly complaint o n  non-pirLy Halrna 

Avcry within 20 days of servicc of ;1 copy of this oi-del- with notice of entry. 

Dated: January 1 1, 2008 

ENTER: 

LjQ 
J.S.C. 

EMILY JANE GOODMAN 

7 

[* 8 ]


