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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 10

X
EMILY BADILLO, Decislon/Order
Index No.:  105379/07
Plaintiff, Seq. No.: 001
-against- Present:
Hon_Judith J. Gische
HAIR MATICS OF INWOOQOD, INC., J.S.C.
Defendant.
X

Recitation, as required by CPLR 2219 [a], of the papers considered in the review of this
(these) motion(s):

Papers
Numbered

Pitf's motion [d j/mt] wDWL affirm, EB affid, exhs .. ... ... ... ... .. ... ... .. 1

Upon the foregoing papers, the decision and order of the court is as follows:

This is a personal injury action. Plaintiff now moves, pursuant to CPLR § 3215,
for an order directing the Clerk of Court to enter a default judgment in favor of plaintiff
and against defendant Hair Matics of Inwood, Inc. (“"Hair Matics”) on the issue of liability
and setting this matter down for an inquest on the issue of damages. This motion is
itself submitted to the court on default, though proof of service has been filed.

On May 1, 2007, plaintiff served the summons and verified complaint on Hair
Matics by personally delivering the same to Tanisha Sanchez, known to the process
server as managing agent and authorized to accept service of process. CPLR § 311.

Hair Matics has not appeared, or answered the complaint within the time provided
under the CPLR, nor obtained an order from the Court extending its time to do so.
Accordingly, Hair Matics has defaulted in this action.
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Plaintiff is entitled to a default judgment, provided she otherwise demonstrates

that she has a prima facie cause of action. Gagen v. Kipany Productions Ltd., 289

A.D.2d 844 (3" dept. 2001). A default in answering the complaint constitutes an
admission of the factual allegations therein and the reasonable inferences which may be

made therefrom [Rokina Optical Co., Inc. v. Camera King, Inc., 63 N.Y.2d 728 (1984)].

Based on the verified complaint and plaintiff's affidavit, plaintiff avers the following
facts. On October 4, 2005, at defendant’s beauty salon located at 4930 Broadway in
Manhattan, plaintiff was seriously injured. Plaintiff went to defendant to “do a hair
twisting and the defendant put the hair dryer/heater on an extremely high temperature
which caused burns to her head and scalp.”

Plaintiff has asserted two separate causes of action, to wit: negligence; and
negligent breach of duty to abate a nuisance.

Plaintiff cortends that Hair Matics was negligent in administering and controlling
said hair dryer/heater and in failing to properly construct, maintain and repair said heater
lamp. Plaintiff also alleges that Hair Matics failed to: [1] maintain the heater in a safe
condition; [2] install a proper hair dryer/heater to minimize the occurrence of burns; [3]
carefully use and monitor heating elements involved in the operation of its business; and
[4] property train arxd supervise its staff and employees on the use of the hair
dryer/heater in question.

Plaintiff states that “as a result of this accident, [she] sustained burns on her head
and scalp, including scarring.” She claims to have a permanent bald spot, despite
surgical treatment, and experienced pain and suffering and out-of-pocket expenses as a

result of this accident.
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Based on the foregoing, plaintiff has factually established negligence and
causation. Accordingly, plaintiff is entitled to entry of a default judgment on the
complaint on the issue of liability and this matter shall be set down for an inquest on the
issue of damages. The inquest shall be before a Special Referee who shall hear and
determine the amount plaintiff may recover from defendant Hair Matic of Inwood, Inc.
Plaintiff shall serve a copy of this order on the Office of the Special Referee, 60 Centre
Street, Room 119, so that this matter may be scheduled and assigned.

Conclusion

In accordance herewith, it is hereby:

ORDERED that plaintiff's for entry of a default judgment on the complaint against
Hamr Matic of Inwood, Inc. on the issue of liability is hereby granted; and it is further

ORDERED that there be an inquest before a Special Referee who shall hear and
determine the amount plaintiff may recover for her damages from defendant Hair Matics

of Inwood, Inc.. Plaintiff shall serve a copy of this order on the Office of the Special

Referee, 60 Centre Street, Room 119, so that this matter may be sched@g\d

assigned. _\V X r&@) | ,\g?
Any requested relief not expressly addressed herein hasQonetggpgs 123?:&% df(*(
considered by the Court and is denied. \x%?g‘
This shall constitute the decision and order of the Court. (_0\}‘;6
Dated: New York, New York So Ordered: '

January 7, 2008 %

HON. JUZ@. GISCHE, J.S.C.
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