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SUPREME COURT OF TIIE S‘TA‘I’I;: OF NEW YORK 
COUNTY OF NEW YORK: PART 54 

Application of 

ALLAN S. CrOlWON, 
Index No.:105852/2007 

Petitioner, 

For a Judgment Pursuant to Article 78 of the C.P.L.R., 

-against- 

RORER‘I’ R .  TIERNEY, PABLO E. VENGOECHEA, 
STEPHEN BYRNS, JOAN GEIINER, ROBERTA 
BRANDES GRA‘I’Z, Cl IRISTOPHER MOORE, 
RICHARD OLCOTT, MAGERY PERLMUTTER, REV. 
THOMAS F. PIKE, JAN 1 IIRD POKORNY and 
EIMABE‘III RYAN, as Members of the New York City 
Landmarks Preservation Commission, 

-and- 

ERIC J. GLEACHEII, 

IlECISION and 
OlWEli 

KORNREICH, SHIRLEY WERNER, J.: 

Petitioner Allan S. Gordon (“petitioner”), owner of the land and live-story residential 

brownstone locatcd at 41 Cast 74Ih Strcct, New York, Ncw York (“pctjtioncr’s brownstonc”), 

brings this Articlc 78 proceeding for a judgment cancelling, annulling, and setting aside a 

Certificate of Appropriateness (TOA”)  (No. 07-6968) approved by respondent members of the 

Ncw York City Landmarks Preservation Commission (“Commission”) on January 23, 2007, and 

issucd to respondent Eric J. Glcacher (“Gleacher”), owner of thc land and five-story rcsidcntial 

brownstoiic located at 39 East 74‘h Street, New York, New York (“Gleacher’s brownstone”). 
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Both brownstones are located in New Yorlc City's Upper East Sidc Historic District. Petitioner 

alleges that the Coinmission's issuance of the COA was irrational, arbitrary and capricious, and a 

gross abuse of discrction. Respondent Comniission has Gled a verified answer seeking to dismiss 

the petition. 

1. Background 

A. Commission Organizulion & Regullrlions 

The Commission is the administrative agency responsible lor designating and regulating 

landinark and historic sites inside New York City. The Landmarks I,aw requires that the 

Commission review and approve changes made to buildings and structures inside a historic 

district. 'The Commission issues three types of permits for such work. Certificates of No Effect 

on Protected Architectural Features (''CNE'') are issued for any work that requires a Department 

of Buildings (IlDOB'l) certificate. Generally, minimal rcstorations and/or interior work will fall 

into this category. Permils for Minor Work ('IPMW's'') arc issued for work siniilar to CNE's but 

which do not require DOB approval. 'The issuance of CNE's and PMW's are reviewed by the 

Commission and do not require a public hearing. The third type of permit, Certificates of 

Appropriateness ('ICOAI'), pursuant to Administrative Code 5 25-307, are granted if the 

Commission detcrrnines that the "proposed work would be appropriate for and consistent with 

the effectuation of the purposes" ol'the Landmarks Law. A public hearing is held on evcry COA 

request, and tlic Commission must rcnder a decision within 90 days aficr the rcquest is filed. 

Administrative Code lj 25-305, entitled "Regulation ol' construction, reconstruction, 

alterations and demolition," states that no person in charge of improving or altering land or 

property insidc of'an historic district may do so "unless the [Commission] has previously issued a 
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[CNE], a [COA] or a notice to proceed authorizing such work.” Administrative Code 5 

25-3 17.1 governs the Commission’s issuance of Notice(s) of Violation (‘‘NOV”) to those who 

violate the regulations governing permits lor construction and renovation at landmark sites and 

historic districts. Pursuant to this section, anyone who violates sections 2.5-305, 2.5-3 1 0 , 2 5 3  1 1 

or 25-3 17(c) “shall bc liablc for a civil penalty which inay be rccovcrcd in an adininistrativc 

procecding bef‘ore the office of administrative trials and hcarings, the environmental control 

board or othcr administrative tribunal having jurisdiction.” 

B. Stntcmcnl of.Fuci 

Gleacher’s brownstone is a rowhouse built in 1879 and altered in the neo-Georgian style 

in 1936 by Aymar Embury. Administrative Rccord (“AR”): 1 ,  3/20/07 COA. Thc Coinmission 

noted that “the building’s style, scale, materials, and details are among thc features which 

contribute to thc spccial architectural and historic character of the Upper East Side Historic 

District.” ]bid. In 2004 thc prior owiicr of Glcachcr’s brownstone rcccivcd a permit (a CNE) to 

construct a roof‘top addition to his brownstone. At that time, the Commission determined that the 

addition would not be visible from the street. AR: 37. Gleacher purchased the property in 2005 

and then extended an existing chimney without first notifying thc Commission. On Scptenibcr 

30, 2005 thc Coinmission issued a Warning Letter for “construction of a rooftop addition in 

noncornpliancc with thc September 10, 2004 Certificate of No Eff‘ecl.” In 2006 Gleacher applied 

for a COA to legalize the extended (and more obtrusive) chimney, which the Commission 

denied. AR: 3 1-32, Altachmcnt 2. ‘I’he Commission found, ainong other things, that the illegally 

constructed chimney was “highly visible from dircctly across thc street and from the west,” that i t  

“interrupts a relatively uniform roof-line,” that its “light stucco finish and boxy form ... calls 
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further attention to this installation; and that the work diminishes thc special architectural and 

historic character ofthc building and the llpper East Sidc Historic District.” lhiu’ 

some o l  tlic commissioners recognized there were other chimneys on the Upper East Side that 

were visible from the street and inade suggestions about sloping the chiinney back to reduce 

visibility. AR: 38, No civil penalties wcre asscssed. 

At that time 

On Octobcr 8, 2006 Cileacher filed an application (for a CNE) to modify the illegally 

constructed chimney by offsetting the top three feet of the front oi‘thc chimney I‘acing East 741h 

Street by angling it back. By letter dated November 17, 2006, petitioncr urged the Commission to 

deny Gleachcr’s ncw application. AR: 20-21 and atlachmcnts. Before thc Commission licld a 

public hearing to coiisidcr Gleacher’s application, the City of New York Manhattan Community 

Board 8 passed a resolution to disapprovc the application. SI<: 36. 

The Commission held a public hearing on January 23, 2007. At the outset, John Graham 

of the Landmarks Stdlsuiiimarized the application and its basis. AR: 37-39. Both partics had an 

opportunity to present testimony and respond to questions from the Commission members. Alter 

the hearing, the Commission approvcd Gleacher’s application, converting it from a Ccrtiiicatc of 

No Effect to a Certificatc of Appropriateness. A.R.: 1-2, Pcnnit issued 3/20/07. The permit was 

issued “on the basis oI‘ the building and site conditions described in the application and disclosed 

during thc revicw process.” Ibid, 

111. Conclusiurts of Law 

A court reviewing an Article 78 proceeding must judge thc propricty o f  an administrative 

action solcly on the rcasons citcd by Ihc administrative body. See Schcrhyn v. Wcrym-Finger 

Lakes Bd. of’C7oop. Educ. Servs., 77 N.Y.2d 753, 758 (1991). Such an action must be upheld 
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unlcss it “shocks the judicial conscience and, thcrefore, constitutes an abuse of discretion as a 

matter of law.” See Fea/her,srone v. Frunoo, 95 N.Y.2d 550, 554 (2000). CPLR sectioii 7803 

states that lhc following questions may bc raised with respect to an Article 78 proceeding: 

“Wliether a dctermiriation was made in violation of lawful procedure, was effected by error of 

law or was arbitrary and capricious or an abuse ofdiscretion, including abuse of discretion as to 

the nieasurc or inode of penalty or discipline imposed.” 

111 deciding whcthcr an agency’s determination was arbitrary, capricious, or an abusc of 

discrction, courts are liniitcd to an assessment 01 whether a rational basis exists for the 

administrative determination, “without disturbing uiidcrlying factual deterininations.”Htlinz v. 

Brown, 80 N.Y.2d 998, 1001 (1992); see Muller oj‘Pell v. Bocrrci oj‘Educ., 34 N.Y.2d 222, 23 1 

(1 974) (“Arbitrary action is without sound basis in reason and is generally taken without regard 

to the facts.”). A rational or reasonable basis for tlic agcncy’s detetrniiiation exists if there is 

evidence in the record to support its conclusion. See &well v. New York, 182 A.D.2d 469, 473 

(1” Dept. 1992). As the agency charged with implcmcnting the Landmarks Law, the Commission 

is presumed to havc dcveloped an expertise that requires courts to accept its interpretation of that 

law ifnot unreasonable. Teachers Ins. &Annuity Ass‘n v. City o f N e w  Y w k ,  82 N.Y.2d 35,41 

(1 993). See Kurcsics v Merchants Mzd. Ins. Co., 49 N.Y.2d 45 1, 459. 

Spccifically, thc Cornmission here found that: 

PI0 significant architectural features of this building wcre altered or damaged by 
the construction of tlic roof-top addition and the extension of the chimneys; that 
the occupiable portion uf this rooftop addition is set back from the parapet in a 
location which is not visible from the street; that angling the chimneys to the 
north, away from tlic front of thc building, will reduce their visibility; that 
chimneys and tlue enclosures are frequently scen above the primary facades of 
row-houses in this and many othcr historic districts, and that the proportions of the 
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flue cnclosure will resemble those of historic chiniiicys and flue enclosures; that 
the muted color of tlic stucco cladding of the iicw enclosure will help the 
chimneys to blend into the streetscapc and the sky; and that for thcse reasons the 
roof-top addition and the flue extension are in keeping with the architectural and 
historic character ol‘ this building, the street, and the IJppcr East Side Historic 
District. 

A.R.: 1-2, Permit issued 3/20/07. ‘I’hcse factual iindiiigs satisfy the applicable section of tlic 

Landmarks Law, which provides that wlicn determining whether a COA should be issued, the 

C ommiss i o 11 : 

... shall consider (a) the effect of the proposed work in creating, changing, destroying 
or affecting thc cxterior architectural features of the improvcmcnt upon which such 
work is to be done, and (b) the relationship bctwecn the results of‘ such work and the 
exterior architectural features of other, neighboring improvenicnts in such district. 

Landmarks Law, Administrative Code 9 25-307. The record here, consisting of thc hcaring 

transcript and submissions (plans, photographs and a mock-up of the addition), provides a 

rational basis for the Commission’s finding that the addition complied with the law. As one of 

the Commissioners explained, “[the modification is] an extension of an existing chimney. So in 

fact that it’s a historical location lor a chimney to be, toward the front ....” A.R.: 15. Moreover, 

the Comniission held a public hearing, allowcd the public and the parties to appear and make 

appropriate submissions and presentations, and considered the Gndings of the City of New York 

Manhattan Community Board 8 ,  This was exactly what the law required, as the Commission had 

converted the COE to COA and the latter rcquires a public hearing if the issue being resolved is 

tlic appropriatencss o f a  rooftop addition. 63 RCNY $ 2-1 9(i) provides, 

(1) The Landinarks Prescwation Commission shall consider any application lor a 
proposcd rooltop addition that does not mcct the criteria for a CNE set forth above 
as a requcst for a COLA and shall hold a public licaring on such application. 

Petitioner also argues that the finding ofreduced visibility is not supported by the 
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evidence, and the process engaged in by the Commission was unreasonable and an abuse of 

discretion. Neither argument has any merit. Respondent correctly points out that “there is no 

requircinent for purposcs of tlic issuance of a ChfA that tlic chimney be invisible.” (City 

Respondent’s Memo of Law at 16.) I Icrc, the Coiiiniissioii cxcrciscd its discretion and worked 

with the building owner to reduce the visibility of the addition and ensure that it would blend in 

as much as possiblc with tlie historical character of both the applicant’s building and the 

neighborhood. ‘I’lic Commission noted that, “chimneys and ilue enclosures are lrequently sccn 

above the primary facades of row-houses in this and many other historic districts.’’ A.R. :  2. ‘The 

Commission concluded that the modified plans reduced the visibility of the chimney and that tlie 

modification by the applicant was historically appropriate. A.R.: 2. The record supports this 

conclusion. Petitioncr disagrees, but that alone does not render the Commission’s finding 

without support in the record or an abusc of discrction. 

Nor was there anything untoward about the process engaged in by the Commission. 

Petitioner refers in particular to the Commission’s prior denial of a COB for approval of the 

illegal chimney, the Cornmission Chairnian’s abscnce from thc hcaring and the vote, 

Cominissioner Gratz’s abstention from the vote, and Commission stafr member Graham’s 

prescntation” on behalf oi‘the applicant. The first point ignores the fact that during tlic first 

hearing on the application for approval the Commission had suggcsted ways that the applicant 

could reduce visibility of thc illcgal chimney. After the applicant implemented those suggestions 

lie re-filed his application for approval, which the Commission then granted. That application is 

the only one subject to review at this timc as petitioner ncvcr sought review ofthc Commission’s 

prior denial. Nor is the Commission Chairman’s absence from the hcaring and the votc 
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dispositive. All that is required is that at least six Conimissioners vote to approve the 

application. 63 RCNY 5 2-1 9(h)(4). Seven Commissioners voted to approve, which was niorc 

than sufficient. Nor did Commissioner Gratz’s abstention from the vote somehow render the 

proceedings illcgal. ‘I41e record arguably shows she was conccrned about the precedent set by 

approval, as well as thc vole to disapprove that had been made by the Community Board.’ Yet 

her votc would not have resultcd in the Commission’s disapproval of the C‘OA. Finally, 

Commission staff riiernber Graham did not makc a presentatioii.fiw the applicant. The record 

shows that hc iiierely surnmarizcd the application and supporting materials for the Cominission 

members. Accordingly, it is 

ORDERED that the application by petitioner seeking to vacate and annul the 

determination by respondents is denied and the proceeding is dismissed. 

Dale: January 19 , 2008 
New York, N. Y. 

‘It seems to the court that Cornniissioner Gratz’s concerns would have morc logically 
rcsultcd in a vote to disapprove the COA rather than a decision to abstain entirely from the vote, 
but the record is unclear as to whether her concerns were the solc basis for the abstention 
decision. 
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