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SUPREME COURT OF THE STATE OF P$&V YORK - NEW YORK COUNTY 
PRESENT: Hon. MICHAEL D. STALLMAN PART 7 

Justice 

Notlce of Motlon- Affldavlts - Exhlblts M A XT 
Answering Affidavits - Exhibits 

KENNETH PAVLICK, INDEX NO. 12224612003 

PAPERS NUMBERED 

1 -  z 
3 

Plaintiff, Motion Date: 9/28/07 

- v -  Motlon Seq. No. 009 

Motion Cal. No. II 
THE TRUSTEES OF COLUMBIA UNIVERSITY IN 
THE CITY OF NEW YORK and TDX 
CONSTRUCTION CORP., 

Defendants. 

TDX CONSTRUCTION CORPORATION, Thlrd-Party Action 

Plalntlff, 
- v- 

No index number yet asslgned. 

NORTH AMERICAN CAPACITY INSURANCE 
COMPANY, 

Defendant. 

The following papers, numbered 1 to 9 were read on this h 0 h m  h f&u& 9 Q?- 

Upon the foregolng papers, it is ordered that this motion is decided in accordance with the 
annexed numeration decision, order and judgment. 
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P 1 ai 11 tiff. 

- against - 

Decision, Ordcr and ,Judrment 

Plaint iff, No index number yet assigned. 

- against - 

NOR'I'l  I AMKlilClAN CAPAC'I'I'Y INSIJI~ANCB CO.. 

In Ibis sevcred third-party action, an insuraricc coverage dispute, delindanl North Amcrican 

Capaci(y Insurance Co. (NAC) moves for ail order, pursuant to C'I'I , I<  222 1, granting lcavc to rcncw 

nnd/or rcarguc the .lune 5 ,  2007 decision and order (prior order) ol' Justice Sherry tileiii Heiller, 

bcforc wlioni this matter was thcii pending. (kdiii:irily, a motion piirsuant to C'PLK 227 I must bc 

1iia .d~ tu tlic judge who rendered tlic dccisioii and ordcr. .lustice I Icitlcr is currently assignccl to scrvc 

as ;I Justice 011 the Appellnte Term, I:irst I)cpartnicii1; accordingly, this action w;is reassignod to this 

C.'ourt. Within thc mcaning of C'PLR 2221 (21). Justice Fleitlel- "is . . . uiiahlc to hear il", lxiiig no 

longer assigned to an  IAS crilcndar parl. This Court, having bccti reassigned t o  the C L S C ,  may licar 

the molion in her stead 
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HACKGROUND 

Thc iiis~iriince dispute emanates Irom an underlying I ,ahor Law action' in which ~ h c  plaintiff 

Kcvin Pavlicli sccks clamagcs for iIi,jiirics he allegcdly sustained on Jariuary 23, 2002, whcn hc fell 

l'rom a scaffold while working for a waterproofing subcontractor a t  a construction pro.jeecl at 

Columbia IJniversity's Medical liesearch Building. The building was, and is, owncd and opcrated 

by The Trustees of Colunibia LJniversity in the City of New York who liad retained p1aintiff'I'L)X 

Construction C'oi-poration as the construction munagcr at the pro.ject site. IJpon being named as it 

defendant in thc Labor Law action, ' IUX cominenccd a third-pafly action against LJrban 

Fouiidations/Krigiiiee~ing, LLC. Constniction Waterproofcrs, Inc., NAC, (.'rawford Tcclmical 

Serviccs, and OiicEleacon Insurnncc Group (OneReacon) in an cfforl lo obtain both defense and 

indemnification in the underlying action. The prior order resolved thrcc motions pertaining to the 

th i rd-p i ty  action, including a declaratioii that OncHcacoii is not obligated to iiideiiiiily or delend 

TDX in the mderlying Labor I,aw action, together with a sumnary disiiiissal of the third-party 

coinplaiiit against Oncl3eacon. There is 110 motion before this Courl regarding tlic prior order as it 

relates to OneBeacon. 

I 

Although C'PLR 222 1 (f) provides for a coinbiiied motion for leave to reargue and lcavc to 

rciicw. ;is dcnominatcd in  thc instant noticc ol'riiokm, the statute mancialcs that the party inaklng 

thc coinbined motion "shall identify scparately and support each itern of relief" (d. ). A motion I'or 

' This iiisurance coverage dispute was scvercd, by order of tlic court clatcd September 17, 
2007, frorii the mdcrlyiiig aclion oi'Koniieth Pavlicl.: v I'hc 'I'nistees oi'C'olumbia Iliiivcrsity in the 
City 01'New York and TL3X C'oiistruction Corporatinn. Index N u .  12224U03, which is currently 
awaiting trial. 
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rcargumcnt “is designed to afford a party an opportunity to establish that tlic court overlooked or 

misapprehcndcd the relevanl Facts, or iiiisapplied any controlliiig prjiiciple oi‘law. Its purposc i s  not 

to serve ;IS a vchicle to pennit tlic ~ i i i s ~ i c ~ ~ ~ i i r l  party to argue c)iice again the very qucstions 

previously decided” (Folev v Roche, 68 Al)?,d 5 5 8 ,  567 11’‘ Jkp t  19791 [citations omitted]). I n  this 

respect, i t  is apparent from the pleadings that thc notice of motion was iiijslabeled inasmuch as NAC‘ 

has not ideiitiGed any  grounds for the C‘ourt io consider with I-cspcct to a motion for leave to I-cargue. 

The basis lbr Justice 1 Icitler’s prior decision denying N h C ’ s  motion in its entirety was thal 

the documciits on submission were incomplctc, difficult to read, appeared to have been “randomly 

selected and attached as cxhi bits without regard to their context, ordcr, or relevance and, therefore, 

lack[ed] suflkient probative value as evidcncc in support of thc motion.” NAC does not dispute 

Justice f leitler’s findings in this regard; rather, NAC relics on these very same hidings as ;I basis 

lor its iiiotioii for lcave to renew. 

To this end, NAC seeks leave to renew its motion Ibr summary jiidgmeiit and a judicial 

declaration that it does not owe ‘I’DX a del‘ense and/or indernnilication i n  the Pavlick action 011 the 

ground that it is presenting new evidcncc not offered on the prior motion which would cllangc thc 

prior dctcrniinrilion, together with ;i reasonablc justification I‘or l’diiig to present such matter on the 

prior motioii (ClPl , I< 222 1 [e1121 and 131). Apparently, NAC‘ crroneously a n d  unintentionally M c d  

to submit a complete copy of‘the policy along with its original motion papers. As a rcsult, Justice 

Heit1t.r clenicd NAC”s motion stating, in relevant part: 

In its cl‘fort t o  obtain a dismissal oCthe coniplaint against it,  NA(‘ also siibm.77jls what 
purports to bc a copy o f  the suljject policy, consisting of only odd-iiuiiihcred pagcs. 
As  neither ti cover page nor a iinal page is attached [or the court’s review, it is 
unclear what percctitagc of‘the policy has bceri copied and submitled. Morcmcr, the 
suhmissioiis include ;i selcctioii of “eiidorseiiiciit” pagcs which sccni to be iinportanl 
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to [lie ultimate determination of coverage, and a series olboth relevant and irrelevant 
ccrtiflcates of insurance. ‘I’hcse submissions, when not illcgible, appcar to have bccii 
rancionily selected and attached as exhibits without rcgard to their context, order, or 
relevance and, theref‘ore, lack sufficient probative value as evidence in support oltlie 
motion. As the procedural cquivalent of a trial, summary judgnieiit is appropriatc 
only when it is clear that iio triablc issue of h c t  exists (Andrc v Pomcroy, 35 N Y M  
36 I ,  364 [ 19741), and based on NAC’s submissions, it woiild be inappropriate tu 
grant the motion lor surninary judgiiicnt. 

NAC‘ explains that tlic law oftkc error was due to issues rclatcd to double-sided copying, not an 

i i nco~~ imw occui~ciicc. “Givcii PAC’s ]  reasonable excusc ol‘law oflice failurc for this inadvertent 

omission and lhe absence ol‘a showing of prejudice” lo TDX (Cruz v C‘aslanus, 10 AD3d 277, 278 

11’‘ Jkpt  2004]), this C‘ourl grants this part of NAC’s motion for leavc to renew 

I’urning to the merits ol‘thc uiidcrlying motion, NAC’ sccks summary judgment, pursuant to 

CPLR 32 12, on tlic plenary claim lor a declaratory judgnieiit pursuant to CPLR 300 1 

NAC coiitciids that TDX is not an additional insured pursuant to the terms of NAC‘ insumrice 

policy H I G  0000638-00 (the Policy), which NAC: issued to I Jrban Foundations/ Engineering, LLC, 

and which covered the relevant period of time. TDX produced a copy of the certificate of insurance 

which clcarly and explicitly iia~mcs ‘ITIX a s  an additional insured iinder the Policy. I n  rcsponse, 

NAC dirccts thc C‘ourt’s allention to, and rclies upon, Policy cndorsement nunibcr 1 1 

hdorsenient 1 I states, i i i  rclcvant part: 

It is agrccd covcragc is provided to tlic additional insured(s) named in this 
cndorscmcnt as follows: 
A. 1 he Teriii “additional insured” shall also include any person or o r g a n i d o n  
spec i li c a I 1 y dc s i glia t cd ;in ‘addi ti o i i  al i 11 su  red” on a ccr-t i 11 cat c of i lis Lira n cc approved 
by the company. 
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NAC also offers the sworn affidavit of its employee, claims adjuster Richard W. Morse to explain 

both the meaning olendorsement 1 1, and how i t  bears on TDX’s coverage as an addiliunal insirred. 

In his affidavit, Morse states that: 

TDX is iiot a11 additional insured al; indicated in tlic terms of the policy [becauseJ Iflor a 
C‘erlificatc of Insurance to bc “approvcd” by North Arnericaii Capacity Insurance C ’ompany, 
it would be included in the underwriting file retained for he namcd insured. I have reviewed 
the uiidcrwritiiig file relevant to this insured aiid note that t h e  is no certificate of insurance, 
or any reference to one, providing coverage for TDX, approved by North hriiericaii Capacity 
Irlsllrallcc C’olnpnny. 

Some insurance companies may not recognize an entity’s status as an additional insured 

based only on the h c t  that thc entity’s name appcars o n  a certificate of insurance (Insurance Corp. 

of N.Y. v 1.l.S. Underwriters Ins. Co., 1 1 AD3d 235,236 [ 1 Ft Dept 20041). However., b a d  upon the 

language contained in endorseinciit 1 1 ,  NAC apparently does. The only condition attachcd to this 

recognition by NAC is that the certificate of insurance be “approved by the company.” ‘l’hrough 

Morse’s sworn afildavit, NAC attempts to dcfiiie “approved by the company” as incaning located 

and/or found in ail undcrwriting filc pertaining to the insured. Despite tlic voluminous documents 

submitted along with the motion, i t  appears that movant is relying exclusively on the afiidavit of its 

claims ad] lister, which is troubling lor its lack olreliance on, or rcfcrcnce to, any specific regulation 

or written delinition of thc tcrm “approved by the company”contained in tlic Policy, in the certilicale 

U L  insurancc, o r  in any other probative docuincnt subiiiitted l‘or the Court’s review. 

Indeed, NAC‘ cites no legal authorily suppoitirig its strained delliijtiori; tlic Morse all idavil  

in esmice, represents an unpcrmissible attempt to use parol evidence to vary tlic lcrnis of‘a clear iuid 

iriiariibigiioiis clocunicnt draftcd by NAC itsell: Morse’s coiiclusory statcnicnt that a copy of’ the 

insurance certilicale was not  iound in company files might havc soiiic cvidentiary signilicancc wcrc 
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there tl f:tclual question presented that would require a liearing. Howevcr, no scrch question is 

presented. Rather, at issue is the meaning ofa  contract provision; it is a pure issue of law, and giver1 

thal hdorsemeiit 11 has a clcar incaning on its face, it cniiiiot be varicd by the Morse al‘fidavit. 

NAC has  produced no competent evidence that it had riot approved the certilicate of insurance arid 

‘I’IlX’s inclusion as ai1 additional insured. Moreover, to accept tlic Morse inlerprctation would 

unfi~irly accord to iiisurcrs tlic unfettered power to unilatcrally vitiate coverage of’ an additional 

insured any tiine an employce, for any reason or no rcason, did not locate a copy of the insurance 

cei-t i fi ca le. 

“‘To obtain sitrnrnary judginciit it is necessary that the movant establish his cause of action 

or d e h s e  sufficiently to warrant the court as a matter of law in directing judgment in his h v o r  

(CPLR 3212, subd [b]), and he must do so by tender of evidentiary proof in admissihle fbrm” 

(Zuckcrnian v City of New York, 49 NY2d 557, 562 [ 1980J[interior quotation inarks omitted]). 

In light of TDX’s production of ;-1 copy of tlic certificate of insurance naming i t  as an additional 

insurcd under the Policy, TDX has made a prima facie showing that it  is a11 aclditional insurcd and 

thal ii is entitlcd to  dcclarritory relief for dcfciise and Indemnification. Morse’s sworn allidavit, 

which lacks evidentiary support, is inadequatc as ;t basis for declaring that NAC is not obligaled to 

dcfcnd and/or iiidcmnify TDX as an additional insured with respecl lo the Pavl ick action. N.AC has, 

there h e ,  hi 1 cd to ni ec t its hu rdcn of den1 o 11 strati ng enti t I cnien t t c) s uiii 111 aiy o r  de c larato ty j u d gmen t 

in its lirvur. Nejthcr docs N AC’s subinissioii dciiionstratc that any fiiictual qucstion exists. 

IJnder C‘PI,R 32 12 (b), a coui-l may sua spontc search the record to grant s~iniriiaryjuclgrncnt 

to any deserving noii-moving party with rcspcct to an issue that is the sub-jcct 01‘ the motion belbre 

the court (Dunhain v liilco C‘onstr. (.To., 89 NY2d 425 [ 19961). To this end, the probative cviclcnce 
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containcd in thc record cslablishcs TDX’s status as an additional insured under thc Policy, suftlcienl 

to warrant this Court as a niattcr of law, to dircct judgincnt in favor of I13X (Zuckcriiiaii v City of 

Ncw York, 49 NY2d at 562) .  

Accordingly, i t  is 

OK13ERE13 that the motion by defendant North American C’apacity Insuraiicc (‘0. lbr an 

order granling leave to rciiew the prior dccision and order ofJuslice Sherry Klcin Heitler, dated Junc  

5 ,  2007, is granted; and that upon renewal of thc prior order, it is further 

ORDERED that tlic motions by North American Capacity Insurance C‘o. for orders granting 

declaratory and summary judgment are denicd; and it is further 

OIII)I+,IIED that the part o l  the motion by N o d i  American Capacity lnsurtlncc c‘o. which 

seeks an order granting leave to rcargue the prior decision and order is denicd; and it is further 

OIII)I+,:KED that this C’ourt, on its own motion, grants reverse summary judgment to 7’llX 

Coristruction Corporation, arid i t  is fiirthcr 

ORDERED, AIIJI  JTIGED and DECLARED that North American Capacity Insurance Co. 

is obligated to defend and indciiinily TDX as an additional insured under tlic Policy (NAC Policy 

No. H.IC; 0000638-00) with rcspect to thc action crititlcd Kenneth Pavlick v ‘The Tr~is tee~  01’ 

ColLmnbia Uiiivcrsily in the City of New York and TIIX C’onstruclion Corporation, Index Number 

1 22246/O3. 

Datcd: January 3 , 2 0 0 8  
* “7 

New York, New York 

I 
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