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SCANNED ON 111612008 

SUPREME COURT OF THE STATE OF NEW J) ORK - N E W  YORK COUNTY 

' CAROL EDMEAD c 
Jm . .  Justice 

PRESENT: PART 5 

- v -  

INDEX NO, 

MOTION DATE & 
MOTION SEQ. NO. 00 1 

The followlng papers, numbered 1 t o  were read on this motion to/for 
_.. 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: c? Yes NO 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

ln accordance with the accompanying Memorandum Decision, it is hereby 

c ORDERED that plaintiffs motion for summary judgment is granted solely OR&& 
iability; and it is further 

.,I' 

ORDERED that the defendants shall appear for deposition within 30 days of service of 
his order with notice of entry; and it is further 

ORDERED that plaintiff serve a copy of this order with notice of entry upon all pai+es 
Jithin 20 days of entry. 

This constitutes the decision and order of the Court. CAROL EDMEAD ---- J.S.C. 

- *-L. J S G -  
Check one: c! FINAL DISPOSITION dNON-FINAL DISPOSITION 

Check if appropriate: D O N O T P O S T  LJ REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YOFX 
COUNTY OF NEW YORK 

X .................................................................... 
HARRIET BEIZER, 

Plaintiff, 
Index No. 601 182/2006 

-against- 

MEMORANDUM DECJSION 

111 this brcach of contract action, plaintiff Harriet Beizer (“plaintiff ’) moves for summary 

judgment pursuant to CPLR 321 1 (b),’ together with interest, attorneys fees, and costs and 

di sbursemen t s . 

Plainti rf’owiis a court reporting business. Defendant Victor A. Worms, an attorney, (“Mr. 

Woniis”) represented plaintiffs business in several claims filed by plaintif1 against plaintiffs 

customers for unpaid rcportiiig scrvices. It is undisputed that in June 2000, July 2000 aiid 

February 2003, plaintiff loaned defciidants Mr. Wornis aiid V.A. W. Enterprises, Inc. 

(collectively, “delelidants”) $46,000.00, $3,000.00, and $1,650.00, pursuant to three separate 

agreements. Thc first aiid last agreements provide for the recovery of reasonable alloiiieys lee in 

coniiection with proceedings commenced to recover nionics due under the agreements, while the 

second agrccriicnt grants plaintil1“the right to enforce any conirnoIi law riglils” in the event or  

the defendants’ default tliereundcr. 

Tlic Court notes that CPLK 32 11 addrcsses motion to disnziss, arid thus, presumes this motion is pursuant I 

to CPLK 32 I2  (b), which addresses motions for siinlnlary judgment. 
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Tt is also uiicoiitested that defendants represented the plaintiff in various lawsuits 

commcnced lo recover monies owed to the plaintiff by plaintiffs customers pursuant to a 

retainer agreement. 

Plaintiff contends that she rcceived an interest payment from defendants in tlie amount of 

$5,520.00, which was credited against the nionics due under the agreements. Furtlicr, plainti11 

applied $6,250.00, which represented legal fees owed to defendants for legal scrviccs lie 

perforriicd in recovering monies on behalf of the plaintiff. 

111 support of surninary judgment, plaintiff contends that defendants have not filed any 

couiiterclaim for monies due for legal services provided, and may seek arbitration or mediation 

for the recovery of any monies so due. Furthermore, defendants have not produced any 

documentuy evidence to support his allegation that there may be additional monies owed to him 

for legal services rendercd to the plaintiff Moreover, defendants failed to complete Mr. Worms’ 

deposition in this action. Plaintif1 also incurred legal fccs for prosecuting this action, in the 

aiiiouiit of 30% of the balance due under the loans. The balance of thc loans, together with 

interest at the rale of 5 ’/z% abovc tlie prime rate. Thus, defendants OWC a collcction fec to 

plaintifl’s attorney of 30% of $74,624, amouiitiiig lo $22,387. 

111 opposition, defendants argue that plaintiff failed to make apritiza facie showing of 

cntitlcnieiit to suinrnary judgment. Further discovery in this action is necessary to detcrniinc tlic 

amount of money owcd to the plaintiK Defendants do not deny that plaintiff imadc ccrtain loans 

to them. According to defendants, plaintiff and defendants “had an understanding and agrement 

that cerlain legal work perfoimed by me [Mr. Worms] will be offsct against the aiiiouiit which I 

owed Ms. Beizer.” Plaintiff acknowledges that the legal fees she owed defendants would be 
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offset against the amount of defendants’ loans. Although plaintiff credited defendants $6,500.00 

for legal services defendants performed in one matter, defendants workcd on various other 

matters for which plaintiff owes legal fees. Such matters include, Beizer v Mulhotra, involving a 

trial and appcal, arid Beizer v Bonnie P. Joscphs, involving motion practice and a trial. Plaintiff 

failed to apply any credit against the amounts dcfendants owed for the legal services rendcrcd i n  

thesc matters. Additionally, plaintiffs complaint, which does not assert that a credit was applied 

towards defendants’ loans, is inconsistent with plaintiffs affidavit, indicating otherwise. Nor is 

there any documentary proof indicating that defendants solely paid $5,520.00, as it is possible 

that defendants paid more. Nor does plaintiff provide any admissible evidence as to what thc ratc 

of interest was for the relevant period of time; the schedule for thc prcvailing rates of interest 

which plaintiff provided, but acknowledged “caimot be rcpresented to be ‘accurale 01’ complete,”’ 

would never be admissible at trial, and thus, is insufficient to support sumiary judgment. 

Insufficient to raise an issue of fact as to liability, or that the loans were h l l y  paid as required. 

In reply, plaintiff adds that thc schedule of the prevailing rates of intercst was published 

by Bloomberg Fiiiancial Services, a respected financial reporting company. Further, defendants 

have not presented any bill or claim for any monies owed by plaintiff. Moreover, defendants’ 

legal fees were contingent upon collection of monies for plaintiff and upon information and 

belief, none were collected, other than the $6,500.00. 

Analvsis 

To obtain suiiiniary judgment, the movant must establish its cause oP action or defense 

sufficiently to warrant the court as a matter of law in directingjudgnient in its favor (CPLII § 

3212 [b]). This standard requires that the proponent of a motion for sumnary judgment make a 
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primirfircie showing of entitlement to judgmcnt as a matter of law, by advancing sufficient 

“evidentiaiy proof in admissible forni” to demonstrate the absciice of any material issues of fact 

(Winegrncl v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985]; Zuckernzrrn v Ciy  ofNew 

York, 49 NY2d 557, 562 [19SO]; Silverman v Perlhinder, 307 AD2d 230, 762 NYS2d 386 [ l ”  

Dept 20031; Thoirius v Holzherg, 300 AD2d 10, 1 I ,  751 NYS2d 433, 434 [ 1” Depl2002J). TI-uis, 

the motion must be supported “by affidavit [from a person having luiowlcdge of the fiicts], by a 

copy of the pleadings and by other available proof, such as depositions” (CPLR $ 321 2 [b]). A 

party can prove aprinia facie entitlement to sumniary judgment through the affiiination of its 

attorney based upon documentary evidence (Zuckennun, stipru; Prurlcritiul Securities Iiic. v 

Rovello, 262 AD2d 172 [ 1 st Dept 19991). 

Alternatively, to defeat a motion for summary judgment, the opposing party must show 

f x t s  sufficient to requirc a trial of  any issue of fact (CPLR 83212 [b]). Thus, where the 

proponent of the motion makes aprzrnafncie showing of entitlement to summary judgment, the 

burden shifls to the party opposing the motion to demonstrate by admissible cvidencc the 

existencc of a factual issue requiring a trial of the action, or to tender an acceptable excusc for his 

or her fiiilure to do so (Veriizette v Kenworth Truck Co., 68 NY2d 714, 717 [ 19861; Zaiclceriizcin v 

City uJNew York, supra, 49 NY2d at 560, 562; Forrest v Jewish Guild for the Blind, 309 AD2d 

546, 765 NYS2d 326 [ 1 ‘‘ Dept 20031). Like the proponent of the motion, the party opposing the 

inotioii must set forth evidentiary proof in admissible forni in support of his or her claiin that 

material triable issues of fact exist (Zuckermun, supra at 562). Mere concIusio~~s, expressions o r  

hope or unsubstantiated allegations or assertions are insufficient (Alvord and Swift v StewurcE M. 

Midlcr Coiistr. Co, 46 NY2d 276,281-82, 413 NYS2d 309 [1978]; Pried v Bower & Gcirdiicr., 
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46 NY2d 765, 767, 413 NYS2d 650 [1978]; Phtzman v Ainerican Totalisutor Co., 45 NY2d 

(110, 912, 41 1 NYS2d 230 [l978]; Mallad Corist. Corp. v County Fed. Sav. &Loan Assn., 32 

NY2d 285, 290, 344 NYS2d 925 [1973]; Plclritaniura v Penske Truck Leasing, Itzc., 246 AD2d 

347, 668 NYS2d 157 [ 1" Dept 19981). 

The record establishes, and it is undisputed, that plaintiff loaned defendants $46,000.00, 

$3,000.00, and $1,650.00, for a total sum of $50,650.00, pursuant to three separate loan 

instruments. Further, there is no indication in the record, and defendants do not assert, that they 

have fully satisfied their loans to the plaintiff. Thus, plaintiff has established entitlement to 

summary judgriicnt on the issue of liability (see Red Apple Supermarkets, Iric. v. Malotie & Hyde, 

Iric., 228 AD2d 176, 644 NYS2d 4 [ 1 '' Dept 19961; Mnglich v Sue ,  Rmon & Bolun, P. C., 97 

AD2d 19, 468 NYS2d 618 [ lSt  Dept 19831). 

It is also undisputed that plaintiff also engaged defendants to pursue breach of contract 

clainis against plaintifrs customers, and that such legal services would operate as an offset to thc 

amounts due under the loan agreements. However, an issue of fact exists as to the parties' 

understanding concerning the manner in which the legal services performed would impact the 

loan aiiiouiits due ( c j  Miigliclz v S u e ,  Bacon & Bolun, P. C., 97 AD2d 19, 468 NY S2d 6 18 [ 1 '' 

Dcpt 19831 [holding that a contcsted claim for legal scrviccs, unliquidatcd and varying in amount 

and uilrelated to plaintiffs claim, affords no deleiise to an action for unpaid loan so as to precludc 

the iiiimediate entry of judgment thereon]; see also Stigwood Orgunisution v Devori Co., 44 

NY2d 922, 408 NYS2d 51). Whilc defendants maintain that they are entitled to an offset, based 

on the value of the legal services perfonned 011 behalf of the plaintiff, plaintiff, 011 the o t lw liaiid, 

contends that defeiidaiits are entitled to the offset of such loans based on the amounts dcfeiidants 
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recovcrcd on behalf of the plaintiff. Thus, issues of fact exist as to whcthcr the parties’ 

agreement to offsct defendants’ loans would include the value of defendants’ services performed 

in connection with thc cases, Beizer v Mcilhotru and Beizer v Josephs. 

The issue o r  the amounts due under such loans cannot be resolved until a finding is made 

as to whether the parties agreed (1) to off-set the loans by the value of defendants’ rncrc 

perfoimance of legal services, or (2) to off-sct the loans by the aniount de€endants recovered on 

behalf of the plaintiff, Once it the ternis of the offset are defined, and the value of any such 

offset asccrtained, if any, a determination can be made as to plaintiffs entitlement to monies 

under the loans, interest and attorneys’ fees. 

That the complaint does not allege a credit was applied is insufficient to raise an issue of 

fact as to liability. Further, defendants’ contention that it is possible that they paid more than 

$5.520.00 is insufficient to raise an issue of fact as to liabilitv: whether defendantshade 
d I  

additional payments to the plaintiff is information within the possession ants, who 

failed to assert or substantiate that they made 

Bascd 011 the foregoing, it is hereby 

ORDERED that plaintifPs motion for 

liability; and it is further 

any additional 

I summary judgment is g r a n t e d s  

ORDERED that the defendants shall appear for deposition within 30 days of service of 

this ordcr with notice of entry; and it is further 

ORDERED that plaintiff serve a copy of this ordcr with notice of entry upon all partics 

within 20 days of entry. 

This constitutes thc decision and 

Dated: January 1 1,2008 

Hon. Carol Robinson Edinead, J.S.C. 
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