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SUPREME COUlI‘I’ OF THE STATE OF NEW Y O R K  
COUNTY OF NEW YORK : TAS PART 56 

X ........................................................................ 
MASON MEDICAL COMMUNICATIONS, INC., 

l’lain tiff’ Index No: 60 1523/O7 .. 

-against- DECISION AND ORDER 

BARBARA ROGERS, ROBERT (BOB) 
RUBIN, VLADY ROZENBAUM, l’liL), CARL 
WIEZALIS, KAY COX, and NATTONAL 
EM FHY SEMNCOPD AS SOClhTlON 

Dejknd an 1s. 

x 7 2  
I__________________________________I____------_-----__------------------ 

RICHARD 13. JAOWE 111, J :  

This dispute arises out of two contracts between Plaintiff Mason Medical 

Commuiiications (“MMC”) and Dcfcndant National Ernphyscnia/Chroriic cjbstiiictive puliiioiiary 

discasc Association (“NECA”), Defendants move pursuant to CPLR 321 l(a)(7) and 321 l(a)(ll) 

to dismiss the third cause of action in pait and the first, second, fourth and fifth causcs of action 

in their entirely. 

BACKGROUN 1) 

MMC is a corporation engaged in the busiiicss of providing consulting and managcmcnt 

and publication services for thc Iiealtlicare industry. Howard Mason (“Mason”) is a principal of 

MMC. 

NECA is a not-for-profit corporation which seeks to aid pcrsons suffering from chronic 

obstnictive pulmonary discase. Defendant Barbara Rogcrs (“Rogers”) served as the Chairnian of 

the Board of Directors of NECA and as President of NECA. Defendant Robert Rubin (“Rubin”) 
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served as a mcinber of the Board ofllirectors and as the Treasurer of NECA. Dcfendant Vlady 

Itozenbaurn, Phl) (“liozenbaum”), servcd as a ineinber of the Board of Directors of NECA. 

Defendant Carl Wiezalis (“W iezalis,” together with Rogers, Rubin, and Rozeiibaum as the 

“Directors”) served as a rnember of the Board of Directors of NECA. Defendant Kay Cox served 

as a member of the Board of Directors ofNfiCA.] 

The Complaint allegcs: 

On August 1 ,  2005, a Management Agrccmcnt was entered into by and between MMC 

and NECA. Also on August 1, 2005, a Fund-Raising Agreement (together with the Management 

Agreemcnt referred to as the “Agreements”) was entered into by and between MMC and NECA. 

hi conjunction with the Agrccmcnts, NECA appointed Mason as its Executive Director. 

From August 1, 2005 until thc datc of termination, MMC raised in accordance with the 

Fund-Raising Agreement approximately $709,700.00 of which $229,000.00 had been received. 

Over time, several incidcnts caused Mason to develop concern over his involvement with 

NECA and speciGcally with Rogers. Among other things, Mason observed that the travel 

cxpenses being charged by Rogers, who traveled extensively on bchalf of NECA, far cxcecded 

lici- travel expenses speiit tlic prcvious year. 

Rogers also began to regularly complain to Mason that she was doing a great deal of 

volunteer work for NECA aiid that she needed instcad to earn a living. 

In August 2006, Mason received a call from Rogcrs who demanded a “kickback” and 

stated that MMC sliarc all iiicoine being earned by it with her 50/50. Mason refused Rogers’ 

‘Plaintiff discoiitinucd this action against Dcfcndaiit Kay Cox pursuant to a Stipulation 
Discontinuing Action Without Prcjudice Against Defendant Kay Cox Only entered into on May 
3 1,2007. (Kozusko Aff Ex B.) 
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request. 

‘I’hereafter, Masoii reccived another call from Itogcrs who stated that slic wished to go 

into business with him and that tlicy would foiin a company to run NECA. Rogers also staled 

that she received thc approval of‘Rubin to investigate the possibility, providcd slic obtained the 

coiisent of the Board. Rogers latcr I-cccived the consent of the Board. Again, Masoii decided that 

he would not go into business with Rogcrs and they would not form a company together. 

After Mason informed Rogers that he would not forrn a company with hcr, the attitudes 

of Rogcrs and the Board changed negatively. In Novcmbcr 2006, Mason was infornicd that the 

Board would be meeting to discuss whether NBCA could. afford MMC’s Agreements going 

forward. Mason’s rcqucst to be present on the call and speak was denied. On December 8,2006, 

MMC received a lcttcr- from NECA teniiinating both the Management Agreement and. the Fund- 

Raising Agrecnient, purportedly in accordance with Paragraph 3 of cach contract. The letter 

stated that NECA could 110 longer afford the services of MMC and Mason. 

Averring that Rogers intentionally persuaded thc NECA Board to terminate the 

Agreements, MMC comnienccd this action asserting causes of action sounding in tortious 

interference, breach of fiduciary duty, breach of coiiti*act, and breach of the implied covenant of 

good faith and fair dealing. In its fifth cawc of action, MMC also seeks punitive damages 

against Rogcrs and Rubin. Defendants move pursuant lo CPLR 321 I (a)(7) and 321 l(a)(ll) to 

dismiss tlic third cause of action in part and the first, second, fourth, and fifth causes of action in 

their entirety. 
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DISCUSSION 

Quulijierl lmmuriity Under CPLR 321 I(a)(l I) 

The Directors argue, without dispute, that thcy arc cntitlcd to qualified immunity under 

Not-For-Profit Corporation Law 720-a. MMC responds that the issue of qualiiied iiiil-nuiiity 

rcquires the Court to make a factual determination. 

On a motion made pursuant to CPLR 321 I(a)(l l), “[the court] is obligatcd to determine 

whether the d.efendant is entitled to the benefits confened by [Not-For-Prof? t Corporation Law] 

720-a and, Xit so finds, then it must ascertain whether there is a reasonable probability that the 

specific conduct oC the deimdant fell outside the protective shield afi-imled” (Rubushh v M a r k ,  

229 An2d 890, 900 [3d Dept 19961; Durante Biws. Constr. Corp. v College Point ,Sports Ass ’ri, 

207 AD2d 379, 380 [2d Dept 19941; Pnnlarelli v Shpero ,  23 I AD2d 407,410 [lst  Dcpt 19961). 

1 Tcrc, becausc thc entitlement to qualificd immunity is undisputed, the issue before thc 

Court is whether MMC has demonstrated a reasonable probability of gross iiegligcncc or 

intentional harm (Rahu.rlika, 229 AD2d at 900). As to Dircctors .Rozenbaum and Wiezalis, 

MMC has not “alleged any facts which indicate that they played any rolc” in  terminating the 

Agreements (Pontarelli, 23 1 AD2d at 410). Principally, MMC alleges that tlic Board held a 

meeting to discuss whether NECA could afford the Agreements going foiward, denied Mason’s 

request to attend the meeting, and, thereafter, temiinated the services of MMC (Compl 7 37); 

that, around the tiine that the Agreeinelits were teimiiiated, the Board approved a contract in thc 

name of Rogers to provide services (Cornpl 7 38); that the Board’s termination of the 

Agreements and approval of Rogers’ contract were not in good fdith (Compl1139); and that the 

Board rciidered 130 indcpendent judgment or determination (Comply 40). Even assuming that 
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Rozcnbaum and Wiezalis were present at tlicsc Board meetings and voted in accordance with the 

Board, herc not alleged, MMC’s coiiclusory allegations do not rise to the level of gross 

negligence or intentional harm As to Kubin, MMC adds the allegation that Rubin’s relationship 

as a principal of another entity and as Treasurer of NECA created a conflict olinterest as to 111s 

votc to terminate the Agrccmcnts (Cornpl1146). Again, MMC’s conclusory allegations do not 

risc to the level of gross iicgligence or intcntional liann. Although New York courts scldoxu 

address qualified inununity under CPLR 32 1 1 (a)( I I ) and Not-For-Profit Corporation Law 720-a, 

the lactual allegations here are insufficient as coinpared to those cases where courts have found a 

reasonable probalili ty of gross negligence and/or intenlioiial harm (see c.g. Sumidc v Koinan 

Catholic Dioc~sse of Brooklyn, 194 M isc 2d 56 1, 57 1 [Sup Ct Queens Couiity 20031; Rahushku, 

229 AD2d at 901). Moreover, MMC’s belatedly verified Complaint is sworn to by MMC’s 

counsel, rather than ~oincolnc with first-hand knowledge of the allegations therein (see Rubushka, 

229 AD2d at 900-90 I).’ In order for the Court to make a factual determination, MMC must first 

make a prima f k i e  showing of gross negligence or intentional harm, which it fails to do. 

Accordingly, because MMC docs not dispute that thc Dircctors are entitled to qualified immunity 

and because MMC fails to sufiiciently allcgc gross negligence or intentional harm on the part of 

Rozenbaum, Wiczalis and Rubin, the causcs of action against these three Directors are dismisscd. 

As to Rogers, however, MMC allcgcs that, in August, Rogers demanded “kickbacks” 

from Mason (Comply 3 1); that Rogers called Mason to express that slic wished to go into 

busincss with him (Cornpl1132); that Mason stated to Rogers that he would not go inlo business 

’MMC originally filcd an unverified complaint. After being directed by the Court to 
submit a verified complaint, MMC subscqucntly did so. 
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with licr (Coimpl 11 33); that, in Octobcr, the attitude of the Board changed after Mason infonned 

Rogers he would not form a company with her- (Comply 36); that, in November, the Board 

terminated the Agreements (Compl ‘T[ 37); that Rogers intentionally pcrsuaded the Board to 

terminate thc Agreements (Comply 50); and that thc Board ultimately approved a coiltract in the 

name of Rogers (Conipl 7 38). Thus, MMC denioiistrates a rcasonable probability that Rogers 

intentioilally caused the rcsulting harm to MMC. Accordingly, Rogers is precluded from 

asserting qualified immunity undcr CPLR 32 I 1 (a)( 1 1). 

Breach of Implied Iyovenant .f Good Fudh and Fair Dealing (secorzd cause of action) 

MMC alleges that “NECA breached its duty of good faith in the performance and 

termination of its contract with [MMC]” (Compl 7 53) .  

Defendants argue that MMC’s cause of action for brcach of this duty impermissibly 

attempts to use the implied covenant of good faith to nullify rights expressly provided for by 

contract and is duplicativc of its breach of contract cause of action. 

Gcnerally, “the implied covenant of good faith cannot create new duties that negate 

explicit tights under a contract” (Mut;uhy v Amcricun Home Prods. Corp., 58 NY2d 293, 304 

[ 14831). However, “evcn whcr-e o m  lias an apparently unlimited right under a contract, that right 

niay not be excrcised solely for personal gain in such a way as to deprive the other party of the 

fruits of the contract” (Richhell lnjb. Servs. v Jupiter I’urtners, L.P., 309 AD2d 288, 302 [lst  

Dept 20031). The court iii Richhell reasoned that “the allegations herc clearly go beyond 

claiming only that [dcfendant] should be precluded from exercising a contractual right; they 

support a claim that [defendant] cxerciscd a right nialcvulently, for its own gain as part of a 

purposeful sclieine designed to deprive plaintiffs of [] benefits . . . .” (Id.) 
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Notwithstanding the well-settled rule, Hichbtdl and its progeny are distinguishable o n  its 

facts from the case at bar. In cases citing Hidzbell for the proposition that cven a seemingly 

unlimited coiltiactual right niust be tempered WI tli iinplicd limitations against malevolencc, the 

contractual rights at issuc did not involve the contractual riglit to terminate upon noticc for any 

rcason, tlie right cxercised liere (see e.g. Lacher v &figel, 2006 NY Slip C3p 4973, *4 [lst Dept 

20061 [defendant assertcd retainer provision to bill higher legal fees]; S'lerling FiJth Assocs. v. 

Curpentillc Corp., 9 AD3d 261, 262 [lst Dept 20041 [defendant asserted contractual riglit to sell 

partnership asset]; C;russ v Empire Healthdioice Assur., lnnc., 2006 N Y  Slip Op 50903U, " 5  [Sup 

C't New York County 2006J [Fried, 5.1 [defendant asserted contractual right to demand payniciit 

refunds or scek offsets against cxl-oneously paid iiisurance claims]; U'Neill v Wiirburg Pincus & 

Co., 2005 NY Misc LEXlS 3608, "21 [Sup Ct New York County 2005] [defendant asserted 

contractual right to apply funds toward the rcpaynient of debts owed]). Likewise, MMC's 

reliance OII Muifduloni Jewelerx, Inr. v KoIcx Wutclz U.S.A., Iiic., is misplaced bccause the issue 

of thc implied covenant of good faith in Mnddufoni ,Jewelers revolvcd around thc defendant's 

acceptance of orders and tlie timing of delivcrics, and not the defendant's terniinatioii of the 

agreement (41 AD3d 269, 270 [lst nept 20071). 

Howcver, whcii addressing the specific issuc of the right to tenninatc an agreement, as 

opposed to other rights pursuant to the myriad provisions that may he coiitracted for, the Court of 

Appeals lias lield that where the partics agreed to a termination clausc, it will be enforced as 

written (,4. S. Rarnpcfl, Inc. v Fiystcr. Co., 3 NY2d 369, 382 [1957]). Mol-eovcr, the Appellale 

Division has consistently followed this principle in holding that an unconditional termination 

clause gives a party the "absolute, unqualified riglit to terminate a contract" on notice and 
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w~lliout regard to that party’s motive (Red.4ppIt. Vliild f k v .  Ctr. v Cmty. Sch. Dists. Two, 303 

AD2d 156, 157-58 [ 1st Dept 20031; Big Apple I’crr v City oJ‘New Yurk, 204 AD2d 109, 1 I I [ l  sl 

Dept 19941). 

Accordingly, the Court decliiics to follow Riultbtlff, finding Murphy to state the rclcvant 

arid controlling rule of law. Hcre, the tcrmination provision in each contract reads in relevant 

part: “The Agrecmerit shall be caiicelable by NECA with a thirty (30) day written notice and by 

MMC with a thirty (30) day writtcii noticc-fur any reuson whatsoever.” (Notice of Motion Ex I ,  

at 2 [emphasis added].) Thus, MMC seeks to impose by implication a limitation upon NECh’s  

uiicoriditioiial contractual right to terniinate upon noticc. 

Morcover, because the breach of contract and breach of irnplicd covenant claims are 

bascd 011 the same facts and puiported acts or omissions of plaintiffs, thc brcacli of irnplicd 

covenant clairii should be dismissed as duplicative (Empire State Building A,YXUC~L&S v Trump, 

247 AD2d 214, 214 11 st Dept 19981). Accordingly, becausc the irnplicd covenant of good fiith 

may not negate NECA’s express contractual right to terminate thc contracts, Dcfendants’ motion 

to dismiss the cause of action for breach of the irnplicd covenant of good faith is granted. 

Breach of Contract (third muse of action) 

MMC allcges that NECA brcached its contract with MMC by failing to pay “for fees and 

bonus already caiiied and to reimburse for cxpenses incurred” (Compl 7 56). 

Defendants arguc that thc breach of contract claim is predicated on NECA’s cxcrcise of a 

contractual right and, tlierefure, fails to state a claim to the cxtent the claim is predicatcd on 

NECA’s terniination of the agrcciiients. I Iowever, Defendants do not seek dismissal of the 

breach of contract claim insofar as the claiiii alleges failure to pay fees arid bonuses earncd and 

8 

[* 9 ]



hilure to rciinburse expenses incurred on behalf of N K A .  

“A party has an absolute, iinqualificd right to terminate a contract on iioticc pursuant to 

an unconditional termination clausc without court inquiry into whether the termination was 

activated. by an ulterior motive” (Big Apple Cur v City cfNew York, 204 An2d 109, 11 1 [lst  

nept 19941, citing A .  S. Rumpell, h c .  vl-lyster Co., 3 NY2d 369, 382 [1957]; RedApple Child 

I l m .  O r .  v Cmty. Sch. IXsls. Two, 303 AD2d 156, 157-58 [ ls t  Dept 20031; Division qfTr@Ie T. 

Serv. v Mohil Oil Gorp., 60 Misc2d 720 [Sup Ct Westcliesler County 19691, affd, 34 AD2d 61 8 

[2d Dept 19701). 

Hcrc, tlic identical tei-mination provision in each contracts rmds: “Thc Agrccmcnt shall 

bc cancelable by NECA with a thirty (30) day written notice . . .,fbr. any reairon whatsoever.” 

(Noticc ofMotion Ex 1, 2 [emphasis added].) Thus, NECA exerciscd its right pursuant to an 

unconditional temiination clausc (&Apple Car, 204 AD2d at 1 1 1). Accordingly, MMC’s third 

causc of action for breach of contract is dismissed to thc extent tlic claim is based 017 NECA’s 

exercisc of its contractual right undcr the termination clauses. Howcvcr, thc causc of action for 

breach of contract continues as to fees, bonuses andor expcnses not based. on the teimiiiation of 

the Agree111 ents. 

Breach of Fiduciary Duty (fourth caiise of action) 

MMC argucs that the Directors violated tlicir duty of good faith and fiiir dealing a s  

members of thc Board ofNECA. 

Defendants argue that the Dircctors owed no duty to M M C  on two grounds. First, 

Defendants argue that because MMC served as an independent contractor, 110 fiduciary duty is 

imposed upon the Directors. Sccond, Defendants argue that a1 though Not-For-Profit Corporation 

9 

[* 10 ]



Law $ 71 7 imposes a fiduciay duty upon the Directors, that duty does not extend to MMC, aii 

i ndepcndent contractor. 

“A fiduciary rclationsliip arises ‘between two persons when one of them is under a diity 

to act for or to give advice for the bcneiit of aiiothcr upon matters within the scopc of the 

relation”’ (EBC I, I m ,  v Goldmu77, Smhs & Co., 5 NY3d 11, 19 [ZOOS), quoting Restatcment 

[Sccond] or Torts 5 874, Coinnieiit a). “[Ilt is filndarriental that fiduciary ‘liability is not 

dependent solely upon an agreement or contractual relation betwecii the fiduciary and the 

beneficiary but results from the relation’” (id., quoting Restatcment [Sccond] of Torts 8 X74, 

Comniciit b). As thc Appcllate Division stated in Pergarvrcnl v. Roach, “[tlhis dciinition 

expressly refers to an agency relationship and an advisory rclationship in the disjunctive” (2007 

NY Slip Op 5247, “2 [2d Dept 20071). 

Service as an “indepciident contractor” alone docs not preclude the existence of a 

fiduciary relationship (see c.g. Mosw v Dcvine X e d  Estute, Inc. (Floridu), 2007 NY Slip Op 

6006, “3 [3d Dept 2007 [despite being an independciit contract, suminaryjudgment not 

warranted bccause of issue of whctlier the partics’ relationship gave rise to a fiduciary duty]; 

E/-Khuury v Karasik, 265 AD2d 372, 373-74 [2d Dcpt 19991 [“A fiduciary relationship existed, 

by virtue of the parties’ status as employer and indcpendent contractor in a proiessional 

coiporation wliereby the parties agreed that the plaintiff would perform medical services for 

patients in return for a percentage of the revenue collectcd by thc defendants.”]; L@ton v 

Urzza?zprovideizt Corp., 10 AD3d 703, 706-707 [2d Dept 20041 [common-law duty of good iaith 

in  administering life insurance plan owed to indcperidcrit contractor]). 

Tndecd, a fiduciary relationship may arise if a party places special trust aiid confidcnce in 
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mother party such that a dependency is creatcd ( S L Y  Mutter of Gordon v Uialyvtoker Ctr. B Bikur 

Cholim, 45 NY2d 602, 698-99 [ 19781; P. C‘hiiiitwlo Co., liw. v Bancw Popular de l’zrertn R i m ,  

208 RD2d 385, 356 [Ist ncpt 19941; ZimmPr--Ma.riello, I w .  v Zimrner, Inc., 159 AD2d 363, 363 

[ I  st Dept 19901). 

While fiduciary liability is based on [he relationship, a fiduciary I-clatioiiship may not be 

inferrcd i?om bare conclusions or factual assertions flatly contradicted (,see EBC I, 5 NY3d at 20; 

Frank v Sohel, 2007 NY Slip Op 1798, * 1 [ 1 st Dept 20071 [breach of fiduciary duty claim 

disniisscd bccause no cvideiice was prescnted to establish the existence of any fiduciary 

rclationship bctwcen the partics]). “If‘the partics , . . do not create tlicjr own relationship of 

higher trust, courts should not ordinarily transport them to the highcr realm of relationship and 

fashion the stricter duty for them.” (Id. [internal citations and quotation marks omittcd] .) 

Thus, the Court must determinc whether MMC scts forth sufficient allcgations of a 

fiduciary relationship or of a relationship of higher tiust, speciiic and apart from tlic agrccniciits, 

that results in a fiduciary relationship. (Id.) Here, M M C  does nol allege that Rogcrs was under 

an afiirmativc duty “to act for or to give advice for tlic benefit of another upon matters within the 

scope of the relation.” (Id. at 19,) Additiorially, MMC has alleged nothing to suggest that a 

relationship of higlicr tiust, separate and apart from the relationship created by the Management 

and Fuiid-Rdising Agreements, existed between MMC and Rogers. To the contrary, thc 

allegations relating to the relationship outside the scope of their agreemcnts iiivolved Rogers’ 

request for “kickbacks” or to operate a business togcthcr with Mason. Each of Rogers’ requests 

werc immediately, or subsequently, rebulfed (Complll  31,32, 33, 35). As MMC alleges, 

“[b]cfore the proposal by Ms. Rogers to go into busincss with MMC could be further discussed, 
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incidents occuned which forccd Howard Masoii to state to Ms. Rogers that he would not undcr 

my circumstances form a conipany with her” (Compl 7 33). Accordingly, because the 

allegations do not suggest anything more than an ann’s length business relationship (Nrlrthsasl 

Gen. Corp. v Wellinglon Adv. ITIC., 82 NY2d 158, 162 [1903]), MMC fails to sufficiently allegc 

that Rogers owed a fiduciary duty to MMC. 

Second, Defcndants correctly contend that directors of a not-ior-profit corporation owe a 

fiduciary duty to the corporation (see S.H. IIelcn R. Schcucr Funzily Fuunclnliun, Inc. v 61 Assor., 

179 AD2d 65, 70 [ 1 st Dcpt 19921; Not-For-Profit Corporation Law 7 17-a). Thus, MMC may not 

irivokc a fiduciary duty owed by Rogcrs to NECA to seck recovery for damage caused to MMC. 

Accordingly, because no fiduciary duty was owed to MMC by Rogers, Dcfendants’ 

motion to dismiss the fourth cause of cause of action for breach of fiduciary duty is granted. 

Tortious Interference (first cause of action) 

MMC allcges that Rogers knew of the Agreemcnts bctween NECA and MMC (Compl 71 

49); and tlial Rogers “wrongfully, knowingly, intentionally, maliciously and without reasonable 

justification or cxcusc” caused NECA to terminate the Agreements with MMC (Comply 50). 

Dcfendants argue that MMC fails to plcad each of the essential elcmerits of tortious 

interference by Rogers. More specifically, Defendants rely on the MMC’s failure to statc a came 

of action for breach of c~ntract, of fiduciary duty, or ofthc implicd covenant of good faith and 

fair dealing. To bc sure, ifMMC f d s  to establish at least one viable claim for breach, on any 

ground, then MMC’s tortious interference claim must also fail. 

Hcre, by seeking dismissal of the breach of contract C ~ U S C  of action only in part, 

Defendants concede that MMC rnay possibly have a viablc breach of contract claim at this stage. 
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Recausc MMC statcs a C ~ U S C  of aclion sounding in brcach, namely a brcach of contract, MMC’s 

claim for tortious interfcrence remains viable. Accordingly, Defcndants’ motion to dismiss the 

first causc of action for tortious intcrference is dcnied. 

Prrnitive Damages cfftlz CUUSL? of action) 

MM.C seeks punitive damages based on thc alleged “egregious, knowing violation” of 

Rogers’ duty of good h i th  and fair dealing (Cotup17 61). 

The elciiients required to state a claim for punitive clamages are: (1) a n  indepcndcnt tort; 

(2) conduct egregious nature; (3) egrcgious conduct directed to plaintift and (4) a patterri 

directcd at the public generally (New York Uiziv. v Co~it’l Ins. Co., 87 NY2d 308, 3 15-16 [ I995] 

[intenial citations omitted]). “Where a lawsuit has its genesis in the contractual relationship 

between the parties, thc threshold task for a court considcring d.efendant’s motion to dismiss a 

cause olaction for punitive daniagcs is to identify a tort independent of the contract.” (Id.) 

Here, because MMC fkils to assert a viablc cause of action sounding in tort, MM.C’s 

cause of action for punitive damages must fail. Defendants’ motion to disniiss M MC’s fifth 

causc of action for punitive damages is granted. 
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CONCLUSION 

ORDERED that defendant’s motion to dismiss is granted to thc cxtcnt thc second, fourth 

and fifth causcs of action are dismissed; and it is further 

ORDERED that defendant’s motion to dismiss the third cause ofaclioii is granted in part 

to the extent the third causc of action is bascd 011 the right tenniiiatc upon notice; and it is fuurther 

ORDERED that defendant’s motion to dismiss tlic first cause of action is denied. 

Dated: January 7, 2008 

ENTER: 
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