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SUPREME COURT O F  THE STATE OF NEW YOKK 
C O U N T Y  O F  NEW YORK: I A S  PART 55 

X ----------____---__-------------------- 

COMMERCE BANK, N -A. , 
INDEX NO. 109433/2007 

P l a i n t i f f ,  

DECISION and  O R D E R  

- a g a i n s t -  

A . S . M .  O F  N Y  CORP. and  RYUNG SO0 KTM 

D e f e n d a n t s .  

X - - - - _ _ _ - _ _ _ _ _ - _ _ _ _ _ _ - - - - - - - - - - - - - - - - - - -  

J A N E  S .  SOTiOMON, J. 

P l a i n t i  ff Commerce Bank, N.A. (“Commerce Bank”)  moves 

u n d e r  CPLR 5 

of  NY C o r p .  

i n t e r e s t  and  

AS1 

3215 for d e f a u l t  judqment  a g a i n s t  d e f e n d a n t s  A . S . M .  

“AS,”) a n d  Byung So0 K i m  ( “ K i . m ” )  Lor $ 4 0 , 9 3 9 . 1 8  p l u s  

a t t o r n e y s  f e e s .  The m o t i o n  i s  g r a n t e d  as f o 1 . 1 . o ~ ~ .  

i.s a N e w  Y o r k  d o m e s t i c  c o r p o r a t i o n  w i t h  i1.s 

p r i n c i p a l .  p l a c e  of  b u s i n e s s  a t  8’1 Church Avenue i n  B r o o k l y n ,  a r i d  

K i n 1  i .s its p r e s i d e n t .  On or about A p r i l  4 ,  2 0 0 6 ,  C o r n r n e r c e  B a n k  

ex t . ended  a M a s t e r  13usi.riess A c : c n u r i t  l i n e  of c r e d i t  t o  ASM i n  t h e  

amount of  $.50,000. T o  access t h e  c r e d i t  l i n e ,  ASM e x e c u t e d  and 

delivered a P r o m i s s o r y  Note and S e c u r i t y  Agreement  i n  ( . ha t  same 

p r i n c i p a l  amount ( t h e  “MBA C r e d i t  L i n e  Aqrcement”)  . K i m  e x e c u t e d  

a n  U n c o n d i t i o n a l  P e r s o n a l  G u a r a n t y  of Payment. d a t e d  A p r i l  4 ,  2 0 0 6  

( t h e  “ F i r s t  Guaran t .y” )  , u n c o n d i t i o n a l l y  q u a r a n t . e e i n y  f u l l  payment  

of a n y  a n d  all of  ASM’s u h l j g a t - i o n s  u n d e r  t h e  MRA Credit Line 
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Agreemen t  t o  Commerce Bank. The F i r s t  G u a r a n t y  s t . a t c s  t h a t  “if 

[Commerce Rank] i n s t i t u t e s  any  legal action or p r o c e e d i n g  a g a i n s t  

a n y  G u a r a n t o r ,  cclch G u a r a n t o r  agrees t o  pay  a n y  a n d  all expenses, 

i . n c l u d i n y  r e a s o n a b l e  a t t o r n e y s  f e e s ,  incur red  by [Commerce 

Bank] - 

On May 4, 2 0 0 7 ,  Kim exccut -ed  a n d  d e l i v e r c d  t o  Commerce 

Bank a P r o m i s s o r y  No te  arid Secur . i . t y  Agreement  ( t h e  “ T e r m  Loan 

A g r e e m e n t ” )  on  b e h a l f  of  ASM, c o n s o l i d a t i n g  t h e  amount t h e n  

o u t s t a n d i n g  on t h e  MBA C r e d i . t  J , j .nc Agreement  ( $ 4 0 , 9 3 9 . 1 8 ) .  ‘The 

‘I’erm Loan Agreement  p rovides  f o r  m o n t h l y  a c c r u a l s  o f  i n t e r e s t  a t  

a n  a n n u a l  r a t e  of 7.’750%, and  s t a t e s  t h a t  i n  t h e  event .  o f  

d e f a u l t ,  C o m m e r - c e  Rank “ . s h a l l  have  t h e  r i g h t  t o  dec l a re  t h e  

ObliqaLions imrriedi a t e l y  due and  p a y a b l e  w i t h o u t  n o t i c e ”  t o  ASM. 

I t  f u r t h e r  s t a t e s  Lhat: “[ulpon t .he o c c u r r e n c e  of a n  E v e n t  of  

D e f a u l t ,  [Commerce B a n k ] ,  at i t s  o p t i o n ,  may, i f  p e r m i t t e d  u n d e r  

a p p l i c a b l c  l a w ,  i n c r e a s e  Lhe interest ratc on t h i s  No te  b y  3 . 0 0  

percentaye p o i r i t s  . 

The Term Loan Agreement. d e f i n e s  “default” a s  when \‘ ( i )  

Borrower- fails ILo make a n y  payment w h e r i  due u n d e r  t h i s  Note o r  

o t h e r w i s e  e x c e e d s  t he  maximum AmounL of  t h e  l o a n  h e r e u n d e r ;  ( i i )  

Borrower fails L o  comp1.y with of per1or.m ariy oLher kerrri, 

o b l i q a t i o n ,  covenant or c o n d i t i o n  c o r i t d  i n e d  j.ri t h i s  Not-e or i n  

ariy o f  t - h e  o t h c r  Loan Docurrierits or f a i l s  t o  comply w i t h  o r  t o  
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perform any term, obligation, c o v e n a n t  or condition contained in 

any other agreement between Lender and Borrower . . .  I /  

The Term Loan Agreement a l s o  provides t h a t  ASM and K i m  

ag ree  t.o p;dy, upon demand, costs of collcction of a l l  amounts \ \  

under- this Note, j.ncludiny, without limitation, princj pal and 

interest:, or in connection w j t h  t .he  enforcement of, or 

realization on any security for tihis Note, including, willhoul. 

limitation, to t.he extent: permitted by applicable law, reasonable 

attor-rieys' fees and expenses. I' 

Kim exccutcd an additional Unconditional Guaranty of 

Paymerit dated April 4, 2006 (the "Second Guaranty"), 

uncundi-tionally guaranteeing full payment and performance of aJ.1. 

of ASM's obligations to Commerce Bank under the Term Loan 

Agreement. The Second Guaranty providcs that i f Commerce Bank 

"institutes any legal action or procecdinq a g a i n s t  any Guarantor, 

e a c h  Guarantor agrees to pay a n y  a n d  a l l .  expenses, including 

reasonable attorneys fees, j.ncurrec3 by" Commerce Bank. 

It its Verified Complaint, Cornmerce Bank alleges that 

ASM failed tc make any payments due on the Term Loan (:in or aIter 

J u n e  4, 2007, and that on June 15, 2007, it demanded payment of 

a l l  obligations due thereunder-. Commerce Bank further c o n t e n d s  

that as of June 4, 200'7, $40,393.18 remains outstanding o n  L.he 
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Term Loan Agreement, as well as interest from that date and 

reasonable aLLorneys fees. 

Commerce Bank commenced this action by filing a Summonz 

a n d  Verified Complaint with the New York County Clerk on July 10, 

2007. 'The Affidavit of Service with respect to Kim states t - h a t  a 

process server for Commerce Bank attempted to serve Kim with the 

Summons and Complaint on August 21, August 22 and August 23, 

200'1, and then affixed thcm to the door of his last known 

residence on August 23, 2007, and mailed a copy by first class 

mail in an envelope marked \\Personal and Confidential" or] A u g u s t  

24, 2007. The A f f i - d a v i t  of Service with respect to ASM states 

that a process server served a c:opy of [:he Summons arid Complaint 

c ) n  ASM hy deliverir-iy the same t.o ILhe Secretary of State on August 

24, 2007. Additional Affidavits of Service provide that on 

October  I., 2007, CoInrne r -ce  Bank mai led  additional copies of the 

Summons  a n d  Compl;-3.i.nt_ with Notice to b o t h  c3efendanI:s at their 

l a s t  known addresses. 

Discussion 

K i m  w a s  p r o p e r l y  served under CPLR 5 304(4) a n d  A S M  was 

p r o p e r l y  : ~ ; e r v e d  under Business C o r p o r a t i  on Law § 306. Neither 

defendant has answered o,r okherwise appeared, and the I . i m e  f u r  

t-hern to d o  sc) has expired. They are therefore both in default 

and liable to Commerce Bank under t.he T e r m  Loan  Agreement for 
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$40,3513.3.8, p l u s  i . nCeres t  a t  the Agrecmcnts ’s  d e f a u l t  r a t e  o f  

1 0 . 7 5 %  f rom t h e  date of  d e f a u l t ,  $June 4 ,  2 0 0 7 .  

Commerce Bank h a s  also movcd f o r -  costs arid e x p e n s c s ,  

i n c l u d i n g  r c a s o n a h l e  a t t o r n e y s ’  f e e s ,  t o  which i t  js e n t i t l e d  

u n d e r  the T e r m  Loan Agreement arid Second Guaran ty .  I t  has 

r e q u e s t e d  that thc arnoiinC‘ be dct-ermined a t  a s e p a r a t e  j n y u e s t ;  

t h e r e f - o r e ,  the c a l c u l a t i o n  s h a l l  be s u b m i t t e d  t.o a S p e c i a l  

Referee. 

A c c o r d i n g l y ,  i t  h e r e b y  i s  

ORDERED t h a t  C o m m e r c e  Bank’ s mot-ion f o r  de€au l t  

judyment against A S M  and  K i m  .i.s g r a n t e d ,  and Commerce B a n k  i s  

e n t i t l e d  Lo judgment: u n d e r  t h e  T e r m  Loan Agreement and Second 

G u a r a n t y  in t h e  amount of $40 ,393 .18 ,  t o g e t h e r  w i t h  interest a11 

t.he r a t e  (IL 10. 75% p e r  annum from J u n e  4 ,  2 0 0 7 ;  and  i.t f u r t h e r  i s  

ORDERED kha t  the i s s u e  of  how much d e f e n d a n t s  owe 

Comrner-ce Bank for- reasonab1.e a t t o r n e y s ’  fees, costs and cxpenses 

i s  r e f e r r e d  t o  ;1 S p e c i a l  Referee to h e a r  and r e p o r t  w:i.th 

recommendat ions ;  a n d  i t  f u r t - h e r  i s  

ORDERED t h a L  t h i s  m o t i . n r i  s h a l l  be h e l d  i n  abeyance  

pcndi.riy t h e  repori. and  recommendat ions of  t:.I--ie Spcci a1 R e f e r e e  arid 

a mot.ion pursuant t:o CPLR 5 4403; and it f u r t h e r  is 

ORDERED t h a t  a c o p y  of  t h i s  o r d e r  w i t h  n o t i c e  of e n t - r y  

shal3. h e  s e r v e d  b y  harid w i t h i n  45 d a y s  of e n t r y  on the Judjc j . . l  
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S u p p o r t  O f f i c e  ( R o o m  311) to a r r a n g e  a date f o r  the reference t o  

a Special Ref-erce, f a i . l i n y  which the Clerk i s  directed to e n t e r  

j u d q m e n t  in favor of Commerce B a n k  a n d  a g a i n s t  ASM and K i m  f-or 

$40,393.1.8, Logether with i n t e r e s t  a t  t.he rate of  10.754 p e r  

annum from J u n e  4 ,  2 0 0 7  I t.oget.her- w i l . h  costs a n d  disbursemen1:s 13.5: 

t.. a xed . 

Dated: J a n u a r y  
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