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Petitioner, 

F o r  a Judgment  under Article 78 of 
the C i v i l  P r a c t i c e  Law and Rules, 

-against- 

RAYMOND KELLY, as Police Commissioner of 
the C i t y  of N e w  York, and  as Chairman of 
the Board of Trustees of the Police 
Pension fund, Article 11, THE BOARD OF 
TRUSTEES of the P o l i c e  Pension Fund, 
A r , t i c l e  11, NEW YORK CITY POLICE 
DEPARTMENT a n d  THE C I T Y  OF N E W  YORK, 

Respondents. 

Index No. 103095/67 

l i n e  of d u t y  accident disability retirement ailowance, pursuant 

petitioner w i t h  a line of d u t y  a c c i d e n t  disability retirement 

dirccLing ' cha t  the Board of Trustees of the Police P e n s i o r l  Fiirid, 
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r e p r e s e n t a t i v e s  t o  present testimony, a s  is necessary, at a 

hearing, in order to prove his entitlement to a line of d u t y  

accident disability retirement. 

Petitioner also s e e k s  an o r d e r ,  pursuant to C P L R  2307 ( a ) ,  

d i r e c t i n g  the respondents t o  serve and file (1) a l l  reports, 

recommendations, certificates, and o t h e r  documents submitted to 

the Board  of Trustees in connection w i t h  petitioner; (2) copies 

of t h e  minutcs of the Board of T r u s t e e s  involving petitioner; (3) 

and c o p i e s  o f  a l l  medical records ,  r e p o r t s ,  and  notes relating to 

the petitioner which are on file w i t h  t h e  Board of Trustees 

and/or the N e w  York C i t y  Police Department ( N Y P D ) ,  

Background 

petitioner was appointed to the N Y P D  on July 18, 1996 and, 

pursuant to N e w  Y o r k  C i t y  Administrative Codc S 13-214, was a 

member of the Pension Fund. On A p r i l  21, 2001, p e t i t i o n e r  

alleges t h a t  he s u s t a i n e d  a line of d u t y  ( L O D )  i n j u r y  to h i s  

lower back  as h e  t r i e d  to subdue an  emotionally disturbed perso l ) ,  

who became violent in the p r o c e s s .  

On J u l y  2, 2003, petitioner filed an application f o r  a LOD 

Accident Disability Retirement Pension ( A D R )  due to the i n j u r y  of 

April 21, 2001. L n  response to the petitioner's application, t h e  

F o l i c e  Commissioner filed an application for an Ordinary 

Disability Retirement (ODR) on petitioner's behalf. 

On April 14, 2004, petitioner was examined by the Medical. 

2 

[* 3 ]



Board Police Pension Fund ,  Article I1 (the Medical B o a r d ) .  

Petitioner complained of stiffness in h i s  n e c k ,  o c c a s i o n a l  a r m  

p a i n  and intermittent numbness of  h i s  f o u r t h  a n d  fifth digits on 

both hands, p a t c h y  numbness to t h e  left lower extremity, arid back 

p a i n .  Petitioner's Notice of P e t i t i o n ,  Exhibit C, T¶ 4 & ' I .  

The Medical Board approved t h e  P o l i c e  C o m ~ . s s i o n e r ' s  ODR 

application and disapproved petitioner's ADR application. T h e  

Medical Board diagnosed petitioner with " D i a b e t i c  Neuropa thy  - 

Moderate to Severe," stating t h a t ,  i n  r e g a r d  t o  p e t i t i . o n e r ' s  

orthopedic complaints', h e  showed "evidence of a severe diabetic 

n e u r o p a t h y  in his lower extremities, as  e v i d e n c e d  by t h e  

numbness, the absent position in v i b r a t i o n  sense ,  a n d  the 

areflexia w h i c h  is p r e s e n t . "  Petitioner's Notice of Petition, 

Exhibit C, ¶ 9. There  was no explanation a s  t o  t h e  c a u s e  of  

petitioner's orthopedic problems. 

The Medical  Board found t h e  above conditions disabling and 

unanimously determined that petitioner could no l o n g e r  p e r f o r m  

t h e  full duties of a NYPD officer. The Medical Board n o t e d  a 

p r e v i o u s  history of hack problems, including an MRI performed in 

1999, s h o w i n g  a L4-5 and L5-Sl degenerative disc disease, cardiac 

a n d  d i a b e t i c  p roblems,  a t r i a l  fibrillation, a n d  hypertension. 

Petitioner's N o t i c e  of  Petition, Exhibit C, ¶TI 4 & 7. 

Petitioner also submitted an ADR application p u r s u a n c  to 1 

the Heart B i l l ,  which is c u r r e n t l y  pending b e f o r e  t h e  Medical. 
Board and is not an issue in this p r o c e e d i n g .  
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On August 3 ,  2004, Eric Jacobson, M . D .  examined petitioner, 

On August 11, 2 0 0 4 ,  the Board of  Trustees revj-ewed t h e  Medical 

Board‘s determination of April 14 , 2004, a n d  remanded the rnetter 

was stated, 

“On [ p e t i t i o n e r ] ,  we are remanding it with new medical 

Board that they never addressed a n y  of 
o r t h o p e d i c  complaints or t h e  ev idence  i n  the r e c o r d  t h a t  
p o i n t s  to h i s  o r t h o p e d i c  complaint related to his  back. 
The Medical Board j u s t  simply concludes that he has a 
diabeLic n e u r o p a t h y . ”  
26. 

e v i d e n c e .  We would also l i k e  to p o i n y  out to the Medica]. 
[petitioner‘s] 

Respondents’ Verified Answer, Exhibit 

On February 8, 2006, the Medical Board re-evaluated the 

petitioner‘s application, including the new evidence of Dr. 

d i s a p p r o v e d  pet-it inner' s application for ADR. The IYledical 

paragraphs 4, 7, and 8 .  Respondents’ Verified Answer, Exhibit 

22. Again, t h e r e  was no explanation a s  to the c a u s e  of 
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ODR pension. 

arguing that the respondents‘ denial of p e t i t i . o n e r ‘ s  ADR 

application was legally deficient, as t h e  Medical Board failed L O  

proper1.y articulate the basis f o r  their conclusion, and failed to 

a d e q u a t e l y  consider the facts and  circumstances. 

f u r t h e r  a r g u e s  that the Board of Trustees f a i l e d  t o  realize rhese 

d e f i c i e n c i e s  and failcd t.0 a f f o r d  petitioner a second remand, 

Respondents oppose this application, and a s s e r t  tnat their 

determination was supported by ample c r e d i b l e  evidence. 

Fetitioner filed t h i s  Article 7 8  p r o c e e d i n g ,  

P e t i t i - o n e r  

Discussion 

The issue of whethe r  an applicant h a s  t h e  injury c l a i m e d  and 

whether t h a t  i n j u r y  renders  the applicant disabled is a 

determination that is made by  the Medical Board .  Borens te in  v 

N . Y .  C i t y  Employees‘ Retirement System, 8 8  NY2d 756, 760 (1996). 

“In an article 7 8  p r o c e e d i n g  challenging the disability 

d e t e r m i n a t i o n ,  the Medical Board ’ s  finding w i l l  be s u s t a i n e d  

unless it l a c k s  a rational basis, or is a r b i t r a r y  or caprIc1ous.” 

Id. 

The award of ADH is a two step process. First, the Medical 

Board “ m u s t  c e r t i f y  whether the applicant is a c t u a l l y  

or mentally incapacitated for t h e  performance of c i t y - s e r v i c e . ‘ ”  

Bosens te in ,  supra at 760, c i t i n g  NYC Administrative Code 5 13-168 

( a ) .  Second, if the Medical Board f i n d s  the applicant d i s a b l e d ,  

they must make a recommendation as to whether t h e  disability was 

’physically 
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a “ n a t u r a l  arid proximate r e s u l t  of an accidental i n j u r y . ”  

“In the absence of a c l e a r  f i n d i n g  b y  t h e  medical board, a b o a r d  

of t r u s t e e s ’  determination regarding entitlement to p e n s i o n  f u n d  

benefits l a c k s  a rational basis.” 

(13t Dept. 1985). 

long as there was c r e d i b l e  evidence as to l a c k  of causation. 

Cusick v Ker.ik,  305 A D 2 d  2 4 7 ,  2 4 8  ( ly t  Dept 2003). 

10’. 

Sailer v M c G u i r e ,  114 A D 2 d  334 

However, a c o u r t  may not d i s t u r b  the award as 

Here, the Medical Board failed to articulate whether 

petitioner’s disability was the natural and proximate r e s u l t  of 

his LOD a c c i d e n t ,  

Both determinations b y  the Medical Board failed to make a 

or whether it was a r e s u l t  of another cause. 

specific finding a s  to a n y  casual connection between petitioner’s 

disability and its possible cause.  

On A u g u s t  11, 2004, when the Board of T r u s t e e s  remanded the 

p e t i t i o n e r ‘ s  application, it specifically s t a t e d  that the Medical 

Board  n e v e r  addressed a n y  of petitioner’s orthopedic comp1aints 

or the e v i d e n c e  in t h e  record t h a t  p o i n t e d  to his orthopedic 

complaints, a n d  that the Medical Board simply c o n c l u d e d  t h a t  

petitioner had a d i a b e t i c  n e u r o p a t h y .  

A f t e r  reviewing the application for a second time, t h e  

Medical Board added ur, Jacobson‘s diagnosis, without any f u r t h e r  

explanation, and  r e f e r r e d  the Board of Trustees b a c k  to certain 

p a r a g r a p h s  of t h e  Medical B o a r d ’ s  original d e t e r m i n a t - i o n  of  April 

14, 2004, which the Board of Trustees  had previously remanded. 
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question was not, rational, a n d  it was n o t  rational of the Board  
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and upon issuance of a comprehensive determination, 

such to the Board of Trustees. 

shall present 

The remaining r e l i e f  sought in this petiKion is denied. 

Dated:  J a n u a r y  16, 2008 

ENTER: 

T o l u b ,  J ,  S . C. 
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