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lNED ON 112412008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK CQlJNfY 

PRESENT: HON. SHEILA ABDUS-SALAAM 1 PART 13 
Justice 1 

I 

Malvina Chambers and Lance Chambars I 

Dr. Gregg Rock 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

1 1 / I  6/Q7 

QQ2 

The followlng papers, numbered 1 to were read on tdia motion to/for 

Notice of Mdtlonl Order to Show Cause - Affldavlts - Exhlbto ... 
Answering Affldavlts - Exhlbits 

Replying Affidavits 

I 
I 

I 

Cross-Motion: Yes $1 No 

Upon the foregoing papers, it is orderrtd that this motion by plaintiffs, 

pursuant to  CPLR 4404, to set aside as againstithe weight of the evidence 

the Jury verdict in favor of defendant and to direct a verdict in favor of 

plaintiffs or, alternatively, to grant plaintiffs a ,new trlal, la denied. 

performed surgery on the first and secdnd toes lof plaintiff Malvina 

Chambers's left foot. The surgery consisted of B bunibnectomy OCT the big 

toe and a peg 'n hole arthrodesls on the second~toe to correct 81 hammertoe 

On December 3, 2004, defendant Dr. Gr e gg Rock, a podlatrlst, 

condition. At that time Mrs. Chambbrs was a ddn-dlabetlc 50 year-old, who 

had been cleared for the surgery by her family doctor. Six days later on 

December 9, 2004, at Mrs. Chambers's flrst post-operative vlslt It was 

discovered that the tip of her seoond toe had gdngrene. Dr, Rock 

immediately referred hls patlant to Dr. Glangola, the chlef of vascular surgery 

at St. Luke's-Roosevelt Hospital, who arnputatsg the toe in February 2005. 

~ 

I 
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In brlnglng thls podiatric malpractice acti n, plaintlffs alleged that Dr. 

Rock's negllgence In bandaging Mrs. Chambers 1 s toes after petformlng the 

surgery caused the big toe to become infected i n d  the second toe to  

become gangrenous and ultlmately to  be ampu t ated. The crlttcal factual 

issue during the trial of this case was how Dr, R ock bandaged plalntlff's toes 
I 

after he performed the surgery. 

Plaintiffs took the position that Dr. Rock krapped bandages around 

Mrs. Chambers's toes too tightly. Plaintiffs' exdert Dr, Pqsset testified that 

Dr. Rock's post-surgery bandaging technique o$, placing coban or caflex, B 

thln self-adhesive bandage slmllar t o  an ace bandage, between and around 

plaintiff's toes canstrictqd the blood flow in plaintiff's second toe llke a 

taurnlquat and caused the toe to become gangdenoua. He also tdstified that 

the too-tight bandaging of the blg toe was not kufflclently constrletlng to 

cause gangrene of that toe but that It did cdusd the big to'e to become 

infected. Dr. Pasget opined that the gangrene ih Mrs, Chambers's second 

toe wauld not have occurred absent Or. Roek's lnegllgent bandaging. 

Dr. Passet based his opinion primarily on ihe  dewription Dr. Rock gave 
I 

' during his deposition of how he dressed plalntlff's foot and foes after he I 
I 

performed the surgery. In questioning Dr. Pass&, plaintiffs' counqel read Or. I 

Rack's deposition testimony on thls polnt (add read It several times while 

questioning Dr. Rock and Dr. Rock's expert, DrLl Wolf). Dr, Rack testified a t  

his deposition that he placed banddges "[alroutl the left h o t  and between 

the digits, between the toes." (Trial Tramcript ["T."1 52,144, 314, 321 1. 

Dr. Passet also based his opinion on Mrs. Chamlbers's deposition teatimony 

regarding the strange tight feeling she experienbed in her foot the day after 

the surgery, which she conveyed to  Dr. Rook when he Called to  check on 

I 

d 

I 

her. I 

A t  trlai, Dr. Rock both testified to and damonstrated fur the Jury how 

he placed gauze between and around Mrs. Chaqbers's toes and how he 
I 
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I 

placed coflex around her foot but not between 

applying thbse dressings, he placed a stockinet t e over her foot, Dr. Rock 
denied any negligence in bandaging the toes add offered pQssible 

explanations other than his alleged negligence ia r  the gangrene irl Mrs. 

Chambers's second toe. He testified that Mrs, chambers had asked hlm on 

the day he unwrapped her foot and discovered Ithe gangrene whether she 

herself had caused it by icing her foot, that the1 toe might have suffered a 

vasospasm from the icing or from some other dnknown cause and that Mrs. 

Chambers gave a hlstory consisteat with Rayndud's syndrome (dilation or 

around her toes. After 

contraction of the blood vessels of the toes and finger tips caused by 

environmental changes such as cold temperatuteq) to the dootors at St, 

Luke's-Roosevelt. I 

All of these possible explanations were inlitially rejected by Pr. Passet, 

who csnceded on cross-examination that Mrs. Chambers cduld have 

awffered a vasopasm and that his opinion that or. Rouk's bandaging caused 

the gangrene was "a gums" (T. 167). But Mrs Chambers hqs newor been 

dlagnosed as having Raynaud's syndrome. 
I 

t 

t 
Defendant's expert, Dr. Wolf, testlfied a b h t  Df. Rock's bandaglng 

technique and opined that "it would be difficult if not imposslble, to  

selectlvely bandage a second toe with such forqe that that toe, and that toe 

along, would be bandaged inappropriately to en1 up causlng the types of 

changes that would cause gangrene" (7. 297). 1 Dr. wolf; irlso twti f ied that 

had Mrs. Chambers's toe been bandaged too tl htly as Dr. Passet oplhed, 

the whole toe, not Just the tip, would have b e d  gangrenous Ifirnediately, 

While Dr. Wolf ruled out defendant's bandaglngjas a cause of the gangrene 

and could nat state what did cause it, he notedlthat an arteriogram 

performed on Mrs. Chambers to assess the vascular system of her lower 

extremities after her toe became gangrenous shpwed that she had a 

condition of her second toe known as atresia. hr. Wolf explained that 

atresia is "a oongenital lack of formation" of th €I blood vessels (T. 302). 

? 

l 
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Regarding infection of Mrs. Chambers's big toe, Dr. Wolf testified that there 

did not appear to  be any immedlate post-operative Infection of any concern 

from the records he revlewed, 
I 
! 

This conflicting testimony by Dr. Rock and the two  opposing experts 

(Mrs. Chambers was still unconscious when hek foot was bandaged; she did 

not see her foot before it w m  covered with t h i  stockinette and could offer 

no teatimony about the bandaging) formed the baais for the sole departure 

question on the verdict sheet. That question, dropounded., by plaintiffs, was: 

"Did the defendant, Dr. Gregg Rock depart fro 

practice in applying surgical dressings too tightly to plaintiff Malvlna 

Chambers' left first and second toes?" The jury1 answered the question 

unanimously in the negative. I 

accepted standards of T 

Plalntlffs now move to set aside, the verdict on two  grounds: 1) that 

the verdict was against the weight of the evidence; and 2) that it was error 

not to charge res ipsa loquitur. 

Regarding tho first ground, plalntiffs argclb confusingly that the way 

the departure question is worded it absumes thpt Dr, Rock applled aurgical 

dressings, which they insist could only mean adflex (or coban), to Mrs. 

Chambers's toes and If the evldence adduced at trial dges not gupport t h t  

assumption, then the verdict is nat a ratlonal ode. This argument suggests 

that pklhtiffs seek to  set aslde the verdict not As egalnst the weight of the 

evidence but rather, as not being supported by sufficlant evidence. 

1 

The distinction between the two standards was explainad by the Caurt 

of Appeals in Cohen v. Hallmark Cardp (46 NY4d 493 [1978]). The former 

involves what is largely a dlscrstionary balancidg of many factbra that merely 

results in a new trial, while the latter invblves a~ questiop of k w  requiring a 

harsher, mor6 basic assessrnent of the verdict dnd results In a final 

judgment. For a court to  set aside a jury verdlck as not supported by 

sufficient evidence, "[ilt Is necessary to first conclude that there is simply no 

valid line of reasoning and permissible inferences which could lead rational 

I 
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[persons] to  the conclusion reached by the jury on the basis of the evidence 

presented at trial" (a,, p 499). To make this assessment the court must 

, apply the criteria used to direct a verdict. Where the evidence presents ''an 

actual issue of fact", the court may not properiy dlredt a Verdict (u.1. 

evidence presented an actual issue of fact. Bu\ the issue of fact was not 

whether surgical dressings were applied to  Mr . Chambers's toes, There was 

no dispute about that. Rather, the dispute was ovei what type 6f dressings 

were used and how they were applied. Plalntifks' theory W8S that Goflex 

was wrapped between and around Mrs. Chamuers's toes and that the cofiex 

was wrapped so tightly that it caused irrfectionlin one toe and gangrene in 

the other. The jury's reJection of plaintiffs' thedry wa8 far from irrational if 

the Jury credited Dr. Rock's testimony and accdpted his dembnstration of 

how he dressed plaintiff's toes wlth gauze and not coflex, as it apparently 

did in answering "No" to the departure question. 

As can be gleaned from the synopsis of tjha testlmony above, the 

1 

If plaintiffs are seeklng to sot aside the vdrdict 4s against the welght of 

the evidence and not because the evidence is ihsufflcignt, "a motion to set 

aside the verdidt as against the weight of the ebidence should only be 

granted where the verdict is 'palpably wrong add the Jury could n i t  have 

reached its conclusion upon any fair intbrpretstlon of the evidsnce'" 

(Cholswins kl v, Wisnickl, 21 ADSd 791 [200$], quoting Piverrr v. 4064 

Realtv Co., 17 AD3d, 201, 203 [20051;&O,'Mara v,  Cityof  New York, 

37 AD3d 340 [20Q61). This Is so because " [ p l h r t h l a ~  deference is to be 

accorded a jury verdict In favor of a defendant In a tort action" (JVlcDerrnott 

v. Coffee Bean erv. Ltd., 9 ADJd 196, 206 [20d41; accord Nlcastro.v, Park, 

, 1 13 AD2d 129, 134 [19851; Cholewinski, u.), '\especially if reablution of the 

case turns on evaluation of conflictlng expert ts/stimony" (Fovtana v. Kurian, 

214 AD2d 832, 833 119951, Iv denied 86 NY2b 707 [19951), as the( 

"resolution of sucsh a conflict rests with the juri, and not the court" 

(McDqrmott, 9 AD3d at 207). "The credibility &f the [expert] witnesses, the 

I 
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truthfulness and accuracy of the testimony, whether contradicted or not, 

and the significance of weaknesses and dlscrepancies are all issuds for the 

trier of the facts" (Sorokin v. Food Fair Stores ,~Inc., 51 AD2d 592 [19761; 

-- see also Peoele v . Fields, 16 AD3d 142 [20051). 

Here, as noted above, confllcting expert testlmony was given on the 

critical Issue of how Dr. Rock applied surgical bresslngs to plaintiff's toes 

apd what dressings he used. That the jury ch d sa to believe Dr. Rock and his 

expert over plaintiffs' expert does not make its)verdict "palpably wrdng" , 

Any discrepancy between Dr. Rock's depositiotir and his trial testlmony was 

for the jury to  decide. Nor can it be sald that the evldenCe on this issue so 

preponderated In favor of plaintiffs that the vefdict agalnsf them could not ' 

be reached on any fair interpretatlon of the evI4enee. Thus, the verdict will 

not be set aslde either as agalnst the welght 04 the evidence or because the 

evidence is insufficient. 

I 

I 

I 

Plaintiffs also seek to  set aside the verdlqt far failure to charge the jury 

on the evldentiary doctrine of rds /psa loquitur as they had requested. This 

doctrine permits the jury ta infer negligence f roh  the mere fact af the 

occurrence of an event. For the doctrine to apdly, a plalntlff must establish 

three elements: 1) the event must be of a klnd khat ordinarily does not occur 

in the absence of someone's negligence; 21 It must be cawed by an agenby 

or lnatrumantality within the exclusive control of the defendant; and 3) It 

must not have been due to any voluntary actloth or corrtribution on the part 

of plaintlff (see PJI 2:05; &t e8 v. Louras H odnltwl, 100 NV2d 208 

[20031). To gdt this charge, a plaintiff must flrbt satisfy all three elements. 

Plaintiffs contend that they satisfied all t h e e  o f  these requirements plus 

a fourth one: "evidence as to the true explenatlbn of the event must be more 

readily accessible to  the defendant than to the blaintiff" (Cornacchia v. Mo unt 

Vernon Ha spltal, 93 AD2d 851 119831). I disadree. 

A res ipsa charge to the Jury here was indppropriate because plalntlffs 

failed to meet the first two requirements (and dhether plaintiffs met the extra 
< 
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one is also debatable). The gangrene to Mrs. Chambers's second toe was not 

discovered until six days after her surgery. Plaintiffs offered no testimony 

concerning when the gangrene occurred, other than Mra, Chambers 

complaining to  Dr, Rbck a day after her surgqry that she felt a strange 

tightness In her foot. 
I 

Plaintiffs' position presented by thelr expert was that the gangrene was 

due solely to Dr. Rock's overly tight application' of coflex bandages to the toe 

, and that a gangrenous toe does not ordinarily result frgm the procedure Dr. 

Rock performed absent negligence. That positidn was contradicted by Dr, 

Rock and his expert, both of whom testified that whlte unusual, a 

complication such as gangrene can occur withdut the doctor being negligent. 

And each testified that Dr, Rock's bandaging od plaintiff's foot was not the 

cause of her gangrene. They also attributed Mrk Chamber$'s gangrenous toe 

I 

I 
, 

I 

to unexplained causes although they offered PO Is sible explanatians, Including 
l 

a vasospasm. Thus, plaintiffs dld not establlsh that the mere occurrence of 

the gangrene was due to negligence. As is poinked out by dehdrrnt ,  not 

every post-surgical complication warrants charge of res ipsa /oquitur. 

Finally, Dr. Rock did not have exclublve c6ntro) over the dressings 

he applied to  plaintiff's toes and foot during the six days between the gurgery 

and her first post-operative visit when the gangrene wa8 discovered. Duilng 

that errtire perlod, Mra. Chambers was a t  hornglcarln$ for herdelf. 

Accordlngly, it Is ' 

I 

ORDERED thar plaintlffs' mo&t t asqde the verdict is denied. 

1 

Dated: January 18,700 8 J ! / Y 2  ,$,,4A r 
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