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FOR THE FOLLOWING REASON(S):

MOTIONI/CASE IS RESPECTFULLY REFERRED TO JUSTICE

|
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT HON. SHEILA ABDUS- SALAAIVl‘ "~ PART 1'3 '

Justice |

Malvina Chambers and Lance Charﬁb ‘ ‘
ﬁ INDEX NO. 116705 /0%

L $ MOTION DATE 11/16/07
-V - d}q/» . ‘
2y 42 1 MOTION SEQ. NO. __ 002
003 | ,
Dr. Gregg Rock 4/7)’0, : -
5 /(. ' . MOTION CAL.NO. _ 21

Answering Affidavits — Exhibits | _

ﬂ;:;% ?

The following papers, numbered 1 to were read on t Is motlon to/for

L cacumsnmesmes
Notice of Motlon/ Order to Show Cause — Affldavits — Exhllths K !

Replying Affidavits B |

Cross-Motion: 1 Yes X No o

Upon the foregomg papers, it is orderad that thls motion by plalntlffs
pursuant to CPLR 4404, to set amde as agr;umatl the. welght of the ewderlce |
the jury verdict in favor of defendant and to dlrgct a verdlct in favor of
plaintiffs or, alternatively, to grant plamtlffs a nbw trlal Is denied.

On December 3, 2004, defendant Dr. GrJgg Rock, a podlatrlst
performed surgery on the first and second toes of plalntlff Malvma
Chambers's left foot. The surgery consisted of g buniOnectomy on the b|g
toe and a peg 'n hole arthrodesis on the second‘toe to correct a hammartoe
condition. At that time Mrs. Chambers was a rTOn—dIabetIc 50 year-old, who
had been cleared for the surgery by her family_ddctor. Six d‘ays‘ later on
December 9, 2004, at Mrs. Chambers's flrst poypt-operatlv'e visit It was
discovered that the tip of her second toe had géngrene. Dr, Rock
immediately referred his patlent to Dr. Giangola, the chlef of vascular surgery

at St. Luke's-Roosevelt Hospital, who amputated the toe in February 2005.
| o .
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In brlnglng this podiatric malpractice actljn plaintlffs alleged that Dr.

,"Rock 8 nagllganca in bandaging Mrs. Chambers's toes after parformlng the

surgery caused the big toe to become infected hnd the second toe to

become gangrenous and uItImataIy to be ampulatad The crItIcaI factual

issue during the trial of this case was how Dr. J:\ock bandaged plaintiff's toes

after he performed the surgery. ;

Plaintiffs took the position that Dr. Rock i‘Nrappad bandages around
Mrs. Chambers's toes too tightly. Plaintiffs' axdart Dr. Passat tastlflad that
Dr. Rock‘s post-surgery bandaging technique of placing coban or coflax a
thin self- adhaswa bandage similar to an ace bandaga batwaan and arOUnd

plaintiff's toes constricted the blood flow in plaintiff's second ‘toe llke a

tournlquat and caused the toe to bacome gangdenous He also testified that | |

the too—tlght bandaging of the big toe was not aufflclantly constrlctlng to
cause gangrene of that toe but that It did causd the big toe to bacome o
infected. Dr. Passet oplned that tha gangrene |h Mrs. Chambers s sacond
toe would not have occurred absent Dr. Rock s ’nagllgant bandaglng

Dr. Pasaat based his opinion prlmarlly on tha daacrlptlcm Dr Rock gava

" during his deposition of how he dressed plalntlf* s foot and toes aftar ha

performed the surgery. In quastlonlng Dr. Passdt plamtlffs counsal raad Dr
Rock's depasition tastimony on thls polnt (and I‘La raad it savaral tlmas whlla

questioning Dr. Rock and Dr. Rock's expert, DnlWolf) Dr ‘Rock testlﬁad at.

his deposition that he placed bandagas [a]roun@ the Iaft foot and batwaan

the digits, batwaan the toes."” (Trlal Transcript [ ["T 152, 144, 314 321)
Dr. Passet also baaad his oplnlon on Mrs. Cham‘bars s deposition tastlmony
regarding the strange tight feeling she axparianéad in her foot the day aftar
the surgary, which she conveyed to Dr. Rock Mhan he Callad to chack on.
her. ‘ |

At trial, Dr. Rock both testified to and darhonstratad for the jary now
he placed gauze between and around Mr‘s‘. Chan\bars's toes and how he

‘2 ‘ i
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placed coflex around her foot but not between or around her toes. After

applying these dressings, he placed avstockinetL(e, over her foot. Dr. Rock
- denied any negligence in bandaging the toes and offered peseihle
| explanations other than his alleged negligence tor the gangrene in Mrs.

‘Chambers's second toe. He testified that Mrs t:hambers had asked hIm on | |

the day he unwrapped her foot and dlscovered }the gangrene whether‘she
herself had caused it by icing her foot, that the'} toe m.ighthave‘ saffere‘d a
vasospasm from the icing or from some other Unknown cause and that Mrs.
Chambers gave a history con3|stent with Raynaud 8 syndrome (dilatmn or
contraction of the blood vessels of the toes and finger tips caused by .

environmental changes such as cold temperatures) to the doctors at St.

Luke's-Roosevaelt. |

All of these possible explanations were In\itlally rejected by Dr Passet - "

who conceded on cross-examination that Mrs. Chambers cduld have

suffered a vasopasm and that his 0p|n|on that I?r. Rock's bandaging cadsed“_ |

the gangrene was "a guess” (T. 167). - But Mre’. Chambers has never been o

dlagnosed as having Raynaud's syndrome.

Defendant's expert, Dr. Wolf, testified abhut Dr. Rock's b‘an“d'aglng'_\ ;
technique and opined that "it would be dlfficult |f not lmposalble to

selectively bandage a second toe with such force that that toe, and that' toe -

, ralone, would be bandaged inapproprlately to end up causlng the types of -

changes that would cause gangrene" (T. 297). ‘Dr Wolf dlso testlfled that A
had Mrs. Chambers's toe been bandaged too tlghtly as Dr. Passet oplned |
the whole toe, not Just the tip, would have been gangrenous Immediately.

While Dr. Wolf ruled out defendant 8 bandaglng as a cause of the gangrene |

and could not state what did cause it, he noted‘that an arterlogram
performed on Mrs. Chambers to assess the vas{:ular system of her lower
'extremltles after her toe became ‘gangrenous shpWed that she had a.

condition of her second toe known as atresia. IlSr. Wolf explalned that

atresia is "a congenital lack of formation" of the blood vessels (T. 302).
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assumption, then the verdict is not a rational ome This argumant suggests '

* of Appeals in Cohen v. Halim mark Cards (45 NY2d 493 [1978]). The former

Regarding infection of Mrs. Chambers's big toe, Dr. Wolf testified that there
did not appear to be any immedlate post-operative_ Infection of any'cont:arn
from the records he reviewed. - S SR

This confhctlng testimony by Dr. Rock and the two opposmg experts o
(Mrs. Chambers was still unconscious when het foot was bandaged; she did
not see her foot before it was covered with thet stockinette and could:off:er
no testimony about the bandaging) formed the baéis fot the sole departure .
question on the verdict sheet. That question, ﬁ‘r‘opound’edn’ b?‘plain‘tiffs, w\as: "
"Did the'defandant,’Dr. Gregg Rock depart fro aécept‘edstandard's;orf o
practice in applying surgical dressings too tlghtty to.plaintiff Malylna
Chambers' left first and second toes?" The juryi answered the ‘que'stion
unanimously in the negative. | | ‘ | | o

Plaintiffs now move to set aside the ver‘dict on two groun'd‘s!' 1) that
the verdict was égalnét the weight of the evldttnCG; and 2) that it was arrbr“ .
not to charge res ipsa quuitur _ | | |

Regarding the flrst ground, plaintiffs argub confusmgly that the way
the departure question is worded it assumes thpt Dr Rock applled surglcal
dressings, which they insist could only mean c&flex (or coban) to Mrs.

Chambers's toes and If the evidénce adducad at trial does nut support that

that plalntlffs seek to set aslde the verdict not és against the. weight of the
evndence but rather, as not being supportad by suffnclent e\ndence

The distinction between the two standards was axplalnad by tho Court’

involves what is largely a discretionary balancm\g of many factors that merely:
results in a new trial, whlle the latter involves a\ question of- Iaw requmng a
harsher, more basic assessment of the verdict dnd results in a final

judgment. For a court to set aside a jury verdlc\tt as not supported by

sufficient evidence, "[ilt s necessary to first cobclude that there is simply no

valid line of reasoning and permissible inferences which could lead rational
4 |
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[persons] to the conclusion reached by the jury on the basis of the evidence

;presented at trlal" (id., p 499). To make this aeeeesment the court muet

~apply the orlterla ueed to direct a verdict. thre the evidence presents en

actual issue of fact", the court may not properiy direct a Verdict (|d ) |
As can be gleaned from the synopsis of 1jhe testlmony above, the .

evidence presented an actual issue of fact. But the i issue of fact was not :

- whether surgical dressings were applied to MrT Chambers s toes, There was_,

no dlspute about that. Rather, the dispute was over what type of dressings .

were used and how they were applied. Plalntnfts theory wae that coflex

was wrapped between and around Mrs, Chamhers s toes and that the coflex": |

was wrapped so tlghtly that it caused lnfection |n one toe and gangrene in o
the other. The jury's rejection of plamtiffs theory was far from irrational if

the jury credited Dr. Rock' s testimony and eccepted his demOnstratlon of

how he dressed plaintiff's toes with gauze and hot coflex as |t apparently

did in answering "No" to the departure questloh

If plaintiffs are seeking to sot aside the verdnct as egeinst the welght of"

the evidence and not because the ewdence is Insufflcient "a motion to sat

~ aside the verdict as against the welght of the eindenoe ehould only be
granted where the verdict is palpably wrong add the Jury could not have

reached its conclusion upon any fair Interpretatlon of the evldence'"

(Cholewinski v, Wisnickl, 21 AD3d 791 [2005], quotlng ng[g . 4064

Realty Co., 17 AD3d, 201, 203 [2005]; nnmr.d

371 AD3d 340 [2006]) This is so because ' [p]ertic‘uler defer’ence is to be

accorded a jury verdict in favor of a defendant In a tort actlon“ (MQD_QI‘_UEII
v. Coffee Beanery, Ltd., 9 AD3d 195, 206 [2004] _gg_QLd |ggs;rg v, Park

- 113 AD2d 129, 134 [1985]; Cholewijnski; id.), }especially If resblutlon of the‘ f
, case turns on evaluatmn of confllctlng expert tdetlmony" (Egn gng &ungn.s |

214 AD2d 832, 833 [1995], lu denled 86 NY2d 707 [1995]), as the!

"resolution of such a conflict rests with the jurj, and not the court”
(McDermott, 9 AD3d at 207). "The credibllity of the [expett] witneseee, the
. ‘ ' o 5 i . ' . \i . . \ . .
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truthfulness and accuracy of the testimony, whether contradicted or not,
and the mgmﬂcance of weaknesses and dlscrer‘:ancres are all Issues for the :
trier of the facts" (Sorokin v. Food Fair SIQ[QQ, Inc., 51 AD2d 592 [1976],
see also People v. Fields, 16.AD3d 142 [2005]).

Here, as noted above, confllctmg expert testlmony was given on the

critical Issue of how Dr. Rock applied surgical dresslngs to plamtrff‘s toes

’and what dresslngs he usad That the jury chdse to believe. Dr Rock and his

- expert over plaintiffs' expert does not make its\vardlct palpably wrong

Any discrepancy between Dr, Rock's deposition and his trial tastlmony was
for the jury to decide. Nor can it be sald that the evidence on this issue so ‘
preponderated In favor of plaintiffs that the verdlct agalnst them could not \‘ .
be reached on any fair interpretation of the evldent:e Thus the verdlct Wl|| |
not be set aslde either as against the welght oﬁ.the evidence or beqause the
evidence is insufficient. | | ‘ - L
Plaintiffs also seek to set aside the vardl_dt_fdrx failure to \c“h'argejthe*jury.

on the evldentiary doctrine of res [psa loquitur ns they‘had-requasted.. | This

doctrine permits the jury to infer negligence from the mere fact of the

‘occurrence of an event. For the doctrine to apply, a plaintiff must\“‘astabIISh

three elements: 1) the event must be of a kind khat ordinarily does not occur

in the absence of someone's negllgence, 2) It must be caused by an agency |

or Instrumantahty within the exclusive control df the defendant and 3) It

must not have been due to any voluntary actlon or contrlbutlon on the part

of plaintiff (see PJI 2:65; smgs_v_t,g_tm@_u_ép_m 100 NY2d 208

[2003]). To get this charge, a plaintiff must flrbt satlsfy all throe elemants

Plaintiffs contend that they satisfied all tHree of these requlrements plus" N

“a fourth one: "evidence as to the true explanatlbn of the event must be more

readily accessible to the defendant than to the blalntiff" '(Qg[nacchlg y, Mgun ‘

Verngon Hospltal, 93 AD2d 851 [1983]). | dlsadree.

A res ipsa charge to the jury here was indpproprrate bBCﬂUSO plalntlffs

failed to meet the first two requlraments (and ﬁhether plaintiffs met the extra

4
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Accordingly, it is

one is also debatable). The gangrene to Mrs. Chambers's second toe was not
discovered until six days after her surgery. Plainhffs offered no. testlmony
concerning when the gangrene occurred, other than Mrs, Chambers:
complaining to Dr. Rock a day after her surgery that she felt a strange
tightness in her foot. o \ |
Plaintiffs' position presented by their expert was that the gangrene was

due solely to Dr. Rock's overly tight applrcatlon of coflex bandages to the toe

~ and that a gangrenous toe does not ordrnarlly result from the procedure Dr.

Rock performed absent negllgence That posrtrdn was cOntradrcted by Dr,
Rock and his expert, both of whom testified thet while unusual a

\

complication such as gangrene can occur wrthOut the doctOr belng negligent. .

And each testified that Dr. Rock' s bandaging oF plarntlff‘s foot was not the O

- cause of her gangrene. They also attrlbuted Nrs. Chambers 8. gengrenous ‘toe

to unexplamed causes although they offered po\ssrble explanati0ns Includrng
a vasospasm. Thus, plerntlffs did not eetabllsh that the mere occurrence of |
the gangrene was due to neghgence ‘As is pointed out by defendent not
every post- surgical complication warrante a cherge of res Ipsa quurtur o
‘Finally, Dr. Rock drd not have exoluelve control over the dresslnge:\
he applred to plalntlff‘s toes and foot during the 8ix daye betWeen the surgery?f |
and her first post-operative visit when the gengrene was dlscovered Durlng

that entire perlod, Mrs, Chambere was at home carlng for hereelf
1. :

rb(l . . JS.C

- Check one: X FINAL DISPosrﬁ"@%g’f ]/ NON- FINAL

DISPOSITION |
Check if appropriate: [] DO NOT POST‘ .4 REFERENCE




