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SCANNED ON 112512008 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 109277/2007 
CYAN CONTRACTING CORP. 
vs 

KLEIN, JOEL I .  
Sequence Number : 001 

PART d" 

MOTION SEQ. NO. 
ARTICLE 78 

MOTION CAL. N O .  

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 
--.-I- 

-I - 

Cross-Motion: u Yes No 

Upon the foregoing papers, it is ordered ik t at  this motion 

I 

Check one: FINAL DISPOSITION 1-1 NON-FINAL DISPOSITION 

Check if appropriate: r? DO NOT POST 
r 

Check if appropriate:  .a D O  NOT POST REFERENCE 
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S U P R E M E  C’OI 
C1OUNTY O F  N 

CI’YAN C’ONTRAC‘TING C‘ORPORATION, 

I Petitioner, Index No. :  I09277/07 
Motion Dntc: 11/20/07 
Motion Scq. No.: 001 for Juclgincnt pursuant to Article 78 o f  the C’ivil Practice 

Law and liulcs 

- irgrr inst - 

PKUSENT: EILEEN RRANS‘I’EN, 3 :  

Petitioner Cyan Construction Corporation (“Cyan”) seeks a judgmcnt pursumt to 

CPLR 7303(3) reversing, annulling, and setting aside thc dctcrniination of Joel I. Klcin i n  

his capacity as Chancellor of the New York City Department of‘ Education and C‘liairiiian o f  

Thc NCW York City School Constructioii Authority (“SCIA”), which denied its prc- 

cl ual i f l  ca t i on app 1 i cat i o 11. S C A opp oscs tlic p c 1 i t i  on . 

BACKG110UND 

SC‘A is charged with supervising construction work on Ncw Yolk City Public 

Schools. Through its pre-qiialification proccss, it sccks to liirc competent contractors who 
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possess tlie highest ethical-business standards. SLY, Verificd Answer at 2, 7 I O .  The 

s tat 11 Io ry prov i s 1 on s a u 1-11 orizi ti g S C’ A to prc- q ir a1 i fy contractors slat e 111 ii t : 

“* * * [Tllie iiiifliority dial1 cstablisli giridclines governing tlic qualifications o f  
biddcrs enloring into contracts * * * The bidding may be restricted to fhosc wliu 
hiivc qiidiflcci prior to thc reccipt o l  bids according to standards f i x e d  by thc 
aLrthol-ity * * *. 

* * *  

L L  In determining wliethcr a prospective bidder qiidifies for inclusion 011 a 
list ofpre-clualilicd bidders, thc authority shall consider * * * thc finunc;ial 
capability, responsibility, and reliability of prospective bidders. Tlic 
aiithority may also consider such other factors as it deems appropriate.” 

Public Authoritics I,aw (“PAL”) 5 1734 (3)(a) and (h),  

h i  r tlic riii ore, S C A reg id :it i c)  n s i nip I e m  11 tin g t h c s tat 11 te provide that : 

“lntcgrity and Ethics: Companics seeking to do business with the Autliol-ity 
must have a rcputatioii for and a record of law-abiding conduct and ethical 
business practices. Failurc to rnect this standard will result in  the applicant’s 
disqualification for a pcriod of up to five years. 

* * *  
“A failurc to tncct the intcgrity and ethics standard will be dccined to havc 
occul~ed in tlie event the applicant; its affiliates or any  cun-cnt or past 
owiicrs or principals * * * inadc material false statenicnts o r  answcrs in  
response to questions arising out of the prc-qualification proccss. 

* * *  

Lbln the event the applicant knowingly and willMly submits Mse  
infoi-tnation for the purpose of obtaining pre-quali Lcation statiis, the 
Aiithority may disqualify the applicant pcrmmcntly. 
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‘‘If the applicant’s lack of integrity and cthics arises from circumstnnccs 
other than the ones notcd above, the Authority will evaluatc thc fiicts atid 
circutnstanccs on a casc-by-case basis.” 

21 NYCKK 9600.3(d). 

In April 2006, Cyan submittcd c? ~1^c-9u~ilificntioii application to SC‘A. L5’~~c,  Vcl-if-jcd 

Answer, Ilx A .  SCA avers that it thcrcafter requcstcd adcii tional informatioil from Cyan, and 

when it received no responsc, administratively closcd thc application 011 July 14, 2006. /d. 

at 4, 11 17. 

In Scptcmber 2006, tlic New York City Department of Ruildings (“DOE3”) contacted 

1,eoiiai-d O’Coiit10r (“Mr. O’Coniior”), Cyan’s Prcsident, regarding the income tax retunis 

for ;i company known as f’lumbing Solutions. Set, Vcriflcd Pclition, O’Connot- Aff’d at 2-3, 

11 15-16, While the tax rciurns do not show Cyan as Pliimbirig Solutions’ owiicr, i t  docs show 

that i t  operatcs iisjiig Mr. O’C011nor’s plumbing licensc. Id,  The DO13 official who nicl with 

Mr. O’C‘onnor staled that since Plumbing Solutions was operating under Mr. O’Connor’s 

Iiccnsc, either Cyan or fie must have owned niorc than 50% of it. 111. MI-. O’Co1111or 

coiitcnds that he had nothing to do with Plumbing Solutions since 1997 atid had not iised his 

plumbing license sincc 2003-2004. Id ,  at 3, 11 19 & 25. 

Mr. O’Connor allcgcs that thc DOH official representcd to him that the investigation 

would elid ifhe voluntarily sun-endcred his liccnse, and that this would not have any negative 
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efft:c:l on his application to SC‘A. Id. at 4, T[ 28-29. Since MI-. O’C‘oniior 110 longer cxpcctcd 

to use his liccnsc and did not want to cndurc a dispute with DOB, lie surrcndcrcd it. Id., 11 

30. 

Ti1 T;cbruary2007, Cyan submitted another prc-qiialification application. Sw, Vcrifieci 

Answer, Ex E. Mr. O’C‘oiinor wcrs that this was simply a re-submission of tlic June 2000 

application with an updated signature page. See, Verified f’etition, O’clonii~i- Aff’d a t  2, 11 

5 .  Question iiunibcr “ 1  4k” asks the applicant whcthcr it or any o1‘ its “Key People,”def~~ied 

to include its president, had any business licenses or certifications revoked, suspended, or 

restricted in the prcvious five years. Scc, Vcri fied Answcr, Ex R. Question niimber “1 7b” 

asks whether, in the past 10 years, the applicant or its currcntjpast Key People were subject 

to an investigation by any public regulatory agency. Id. Cyan responded %o” to both 

qucstions. Id.  

SC‘A’s Inspector General’s Off?cc (“OIG”) conducted a n  investigation into Cyan’s 

application and lcarncd that Mr. O’CoiiiioI- voluntarily surrcndcred his plirinbing liccnsc. 

SLY, Verified Answcr at 5 ,  7 23. By letter dated April 12, 2007, OTG rcqucstcci a nieeling 

with Mr. O’Connor to discuss Cyan’s application. Id., Ex I;. Dirring thc meeting, Mi-. 

O’C‘onnor stated that he mct with the New York Attorney General’s Offjcc in connection 

with its investigation into Plumbing Solutions i n  June/July 2004, and dlscusscd his 

Scptcnibcr 2006 meeting with DOB. Id. at 7,lI 3 1-32. 
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After1.eviewingC‘yan’s Februaiy2007 application, SCA detennined that i t  made false 

statcmciits thcrcin bccause it did not rcport DOB’s invcstigalion md Mr. O’C‘otinor’s 

pliiiri[3iii~-liceiise sui~encier. By lcttcr dntcd May 18, 2007, it informed Cyan that its 

application was denied hased upon tlic niisstntciiicnts. Id, Ex 11. 

On July 5 ,  2007, Cyan coniinenced this Articlc 78 proceeding averring that SC‘A’s 

dctcriniiiation that it made false statements on its applicatioii was arbitraiy atid capricious 

bccausc tlic application was completed prior to MI-. O’C‘onnor’s license-sur-runder. SCA 

opposes the petition, arg~iing that tlic application’s c h i d  is based on sound judgment and 

i t  rational interpretation of the applicnblc law m d  rcgulations. 

DISCUSSION 

Judicial rcvicw of an administrativc dctcmiination pursuant to C‘PLK Articlc 7s is 

liniitcd to the inquiry into whether tlic agcncy acted arbitrarily or capriciously, without any 

sound basis in rcnson. See, Mntter (~JPel l  v. Bot-lrd qf Edirr., 34 N.Y.2d. 222, 23 1-232 

(1974); scc also, Mutter ofArrochii v.  I3orirtl‘ofEdiic., 93 N.Y.2d 361, 363 (1999). As long 

; IS  thcrc is sornc I-ationul basis or crcdible evidenuc to support an ndmiiiistrativc 

dctcrmination, the ageiicy’s decision must be iipheld. Scc, Mutter q/ Gzm?iriti v. LSnfir., 293 

A.11.2d 28 I ( I st Dcpt. 2002) (detennination was iiot arbitraiy arid capricious ‘‘b~cause there 

was soiiic crcdible evidence to support the Board’s conclusion”), Iv. rfciiied 98 N.Y.2d 614 

(2002). Judicial revicw is not intendcd to wcigh tlic xricrits or competing profcssional 
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o p i ti i o 11 s 13 ec au s e do i rig so 1111 cienii i 11 e s the l i r  nc ii o n, :i 11 t ti o r i t y a II d expert i s e of ad r i i  i i i  i strati ve 

agencies. SLY, Mnttcr qfArro~-liri 17.  Bvrrrtl ofEciirc., 93 N.Y .2d, at 363. 

IIcrc, SCA's regulations arc clear: a prc-qualificatioii application may lx clcniecl i Tan 

applicant makes a false statcmcnt therein. ,%e, 2 1 NYCKK 9000.3(d). I t  is undisputed t h a t  

Mr. O'Coiinor, a Cyan "Key Persoii", was iiivestigatecl by IIOH arid surl-endered his 

pliiiiihing license. While Mr. O'c~otitioi. correctly points out that he gave lip his license after 

the April 2006 applicalion wiis filed, this did transpirc: by the time Cyan filed the Fcbrunry 

2007 application. Mr. O'Coiinor cci-tiflicd on this second applicatioii that all tlic rcsponscs 

to cacli qucstion wcrc t~-utIifiil, when in fact thcy wcrc not. It wiis thcrcforc entirely rational 

for SCA to dcny Cyan's application. 

Accordingly, it is 

ORDERED and ADJUDGED that the petition is denied and the proceeding is 

dismiss cd . 

This consti tutcs the Dccision, Ordcr, and Judgment of the Court. 

Dated: New York, Ncw Yo& 
Jnnuai-v 23. 2008 
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