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SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY OF NEW Y O N :  IAS PART 1 1  

I’lIOVDENCE INVESTM EN‘L’ MANAGEMENT 
COMPANY and RUSSBI,T, JEFFREY, 

X .................................................................... 

Petit i oIiers 
hidex No.:  113142/2007 

KIM E! ER I ,Y STEE I ,, 

Respondent, 
X _________I________________l________l____---------------------------~ 

JOAN A. MADDEN, 3 .  

I’etitioners l’rovidence Investment Maiiagciiicnt Company (“Providence”) and Russcll 

Jeffrey (“Jeffiey”) move for a stay of arbitration pursuant to CPLR 7503(b) on the grounds that 

they did not enter into an agreemcnt to arbitrate. Respondent Kimberly Stccl (“Stcel”) opposes 

thc pctition, which is graiitcd for the reasons below. 

Backjyound 

In or about February 109.5, Stcel bcgaii working as the Managing Director of Investmenl 

Relations olnon-party Watch Hill Management Corp. (“WHM”), a Ncw York corporation 

providing maIiagement services to iioii-party Watch Hill Fund, L.1’. (“WHF”), a New York 

limited parhership that invests in thc iiiortgage market. Watch Hill Invcstmcnt Parlnei-s, L,P. 

(“WHIP”) is the gc~icral partncr of WHF. At the time that Stccl bcgan to work for WIIM, Jci’frey 

was one of lwo general partner-s of WHIP. 

In or about December 2002, Jefficy lcft WHIP, and thereaLter lbrnicd Providence. 1,ikc 

WHM, Providciicc is a private investineiit coiiipany which creates limited partncrship funds that 

Ibcus on iiivestirig in the mortgagc inarkct and in managing the assets of those funds. Steel was 
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cmploycd by WITM until 2004. In Dcccnibcr 2006, WHM, WHF and WHlP ceased operations. 

Thc terms of Stccl’s employmcnt at WHM arc set forth in an Ernploynent Agrecmciit 

dated Eebrwiry 8, 1‘395 (“the Agreement”). Paragraph 7(a) o r  the Agrccmcnt provides, in part, 

that “[tlhis Agreciiieiit shall be coiistrucd and intcrprctcd according lo the laws o l  the State of 

New York. Any dispute shall be submitted to binding arbitration in New York, Ncw Yolk under 

the prevailing rules of the American Arbitration Association and judgment entered iipo~i any 

award hereof in m y  court of competent jurisdiction..,,” 

hi accorclance with paragraph 2(bj of the Agreement, Steel was “to solicit prospectivc 

iiivcstors to bcconic limited partners of [WHF] .” Pai-appli  3 of the Agreement addresses 

Stccl’s conipcnsation. Of relevance here, paragraph 3 (b) provides, in part, that “[aJs ~1 borius for 

services in soliciting and obtaining iiivcstors for [WHF], WHM agrees to pay Steel in perpetuity 

a quarterly bonus based on the arnount of investments in the [WHF] by limited partners who arc 

introduced by Stccl to [ WHF] (“Referred to Limited Partners”) .....” 11 further provides that “[i]n 

the event W11lP or ally aliiliatc thereof acts as general partiicr to or controls another security 

investment partnership, seciirities iiivcstriiciit company, securities invcstment fiirid or securities 

investment account ... Steel’s boiius computation hereunder will ... include and be bascd, in 

addition, 011 the capital accounts of Referred Limited Partners in such other security investment 

partncrship, securilies investment compa~iy, securities invcstmcnt fund or sccuri ties invcstment 

account, [and that].. [flor the purposcs o r  this Agreement an arliliatc of [WHIP] shall include 

citlicr of the individual geneial pat-tncrs of h e  General Partncr of their afliliatcs.” 

The Agccmcnt js signcd by Steel and a rcprcsentative o l  WHM. Directly beneath the 

signature lines of the Agreeinelit is a guarantor clausc signed by Jeffrey and the othcr individual 
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gcneral partner 011 bchalhP WllTp. The clause “guaranties full aiid prompt payment and all of 

WHM’s obligations to Stccl undcr this Agrccmcnt and coiiseiits in advance and agrccs that the 

validity oC this guaranty and the iiiidersigned’s liability hereunder shall not be impaired, rclcascd, 

of teriiiinated by any amendnienl lo or change in h i s  Agreemenl (and any such ameudmctlt or 

cliangc shall be included in and covered by this guaranty). ” 

On or about Scptcmbcr 10 ,  2007, Stecl scrvcd a demand for arbitration bel’ore the 

Amencuri Arbitration Association (“AAA”) on WHM, WIIIP, J e l h y  and Providence puisuant 

to tlic arbitration provision in the Agrccnicnt, sccking to rccovcr ccrtain bonus payments undcr 

paragraph 3(b) of lhe Agrcenient. While Sled alleges that WHM paid her all thc bonus 

payiiiciits due to licr based upon invcstmcnt in WITF, Stccl asscits that she is owed bonus 

payrnenls for investments in Providence made by limited partners iiitroduccd by Steel lo WHF, 

and subscqueiitly solicited by Jcffrcy. Stcel also alleges that since WHIP ceased operating its 

funds in Dcccmber 2006, and carmot pay the Jeffrey and Providence debts to her, that Jeffrey, as 

a general partner of WHIP is personally liable Poor thcsc payments. 

Following the service oP thc dcmand for arbitration, Jeffrey and Providcncc nioved by 

order to show cause to stay thc arbilralion on the grouiid that they wcrc not parlies to the 

Agreement contairijng tlic arbitration provision, and that although JeIii-ey signed the guaranty thc 

guaranty did not incorporate the othcr provisions of the agreement, and thus did not indicate an 

intent by Jel‘fi-cy to arbitrate dispiites arising under the Ageeiiieiit. 

In opposition, Steel argucs that Jeffrey is required to arbitrate sincc he, was a gcncral 

partner of WHIP al h e  time the Agr-ccmcnt was signed and WH11’ was a party to [he Agrccmeiit. 

In supporl of its position, Steel rclics on the inlroductory par agi-aph ol‘tlic Agreement that states 
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that WHM is rctaining Steel’s scrviccs jbr “WHM, [WHIP] and [WHF] on the teniis and 

conditions set forth in this Agreement and that Stccl is willing to undertake cmployment and 

[WHIP] is willing to giiaranty WHM’s obligations to Steel lo inducc Steel to undertake 

employnient, upon thcsc teiins and provisions.” 

Stccl further argiies that Jcffrcy is bound by the arbitration provision as the guaranty that 

Iic signed arid thc Agreement are “inextricably iiitcrtwined” particii1arly as WITTP is 1-cI‘crenccd 

ihrougliout the Agreement, and that the arbilration provision 111 the Agreement is broad ciiougli to 

bind non-sigiiatories.’ 

With respect to Providence, Steel argues that although it was not a par-ty to the Agreement 

arid did not cxist when it was signed, Providcncc should be equitably estopped from avoiding the 

A ~ I - C C I ~ I C I I ~ ~ S  arbitration provision siricc it knowingly accepted benctllts uiidcr the Agrccmciit. 

D i sc t i s  i on 

On a petition to stay arbitration, the initial inquiry for the court is whether there was an 

agrccrncnt to arbitrate. CPLR 7503; Smith Barney Shearson, Inc. v. Sacharow, 91 NY2d 39,45 

(1 997). As arbitration is contraclual by nature, a party cannot be required to arbitrate m y  dispute 

that il has not agreed to arbitrate. 61 NY2d 181, 183 (1984); 

‘I’homsoii-CSF, S A .  v American Arbitration Awn. ,  64 F3d 773, 776 (2d Cir 1995) . Since an 

agrecment to arbitrate involves thc “surrctidcr [or] the right to resorl to the courts,” such an 

agrccinent must be clear, explicit, and unequivocal and must not ciepeiid upon iiiiplicatioii or 

subtlety. Waldron v Cioddcss, 61 NY2d at 18.7-1 84. 

lAlthough Steel argues that Jeffrey persoilally assumed an obligation to pay Stccl’s bonus 
compcnsatioii under paragraph 3(b) of the Agreement, aside from the guaranty clause, there is no 
evidence that tic undcrtook such an obligation. 
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Under this standard, it caiinot bc said that WHIP is a party to the Agreement and that 

Jelfrey, as a general partiier of WHIP, is thus bouiid to arbitrate the dispute with Steel. While Ilie 

iiitroductory paragraphs indicate that WHM, WHF and WHIP were intended to benefit horn the 

services provided by Steel under thc Agrccmcnt, and rcfer to WHIP’S guaranty of WIJM’s 

obligatioiis under the Agreement, thcsc provisions arc insufficient lo make WHIP a paiqy to the 

Agreement. Significantly, thc first paragraph of the Agrcenicrit states that it is between WI 1M 

and Slecl. In addition, a review of the Agreement indicates it  IS  an ciiiployment agieeinciit 

betwcen Steel aiid WIIM only, aiid that the duties and obligatiolis specified under the Agccnicnt 

arc bctween Stccl and WTTM. & Aller~ro Resorts Coi-p. v. Traiis-Aincricainvest (S t  Kitts) 

Limited, 1 AD3d 269 (1” Dept 2003)(affiniiing the trial court’s holding that the giiararitor was 

not a party to a lease agreement coiitaiiiing an arbitration clausc even though the guarantor was 

mentioned in the first paragraph ofthe lease siiicc thc lcasc otherwise provided that it was 

bctwccii the landlord and tciiaiit only); Wamer v. U.S. Sccuritics & Future C‘OI~)., 257 AD2d 545 

(1st Dcpt), Iv dcnicd, 93 NY2d 807 (1 999)(argument that clcaring broker was a party lo 

agreement and therefore required to arbitrate based on an introductoiy clause depended too much 

upon “implication or subtlety” [or tlic purposes of compelling arbitration with a norisigiiatory). 

Mol-eover, altliougli Jcffi-ey guaranteed tlic obligations under. the Agreement, such 

guaranty alone is insufficient to require him to arbitrate bascd on the arbitration provisioii in the 

Agrcciiicnt. It has been held that thc guarantor of a principal agrccnient that contains an 

arbitration clausc may not be compelled to arbitrate a dispute ~iiidcr tlie principal agreement 

wlicrc tlic guaranlee agreement docs not cxplicitly or by iiicorporation contain an arbitration 

clausc. Calvin Klein c‘o. v Minnetonka, Inc., 88 AD2d 503 (1” Dcpt 1982), Allcliro liesorts 
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Corp. v. Trans-Aniericainvcst (St Kitts) Limited, 1 AD3d at 270. Here, whilc the guaranty clause 

refcrs to and guaranties WHM’s obligations under the Agreenicnt, it does no1 contairi an 

arbitration provisioii or cxpressly incorporatc the terms of thc Agreement, including the 

ai-bi trat i o 11 pro vi si on. 

Ncxt, even assuming arguendo that the guaranty and Agreement arc "inextricably 

intertwined,” sucli interrelatcdncss, standing alone, is iiisurficient to subject a nonsignatoiy to 

arbitratioii. &e ‘I’NS Holdings, Iiic. v MKI Sccunties Gorp., 92 NY2d 335, 340 (1 998); Mioiiis v. 

Bank Julius Baer & c‘o., L I D . ,  301 AD2d 104, 1 1 1  ( I “  Dept 2002). Furthcri~iore, in the absencc 

of language indicating that the guaranty incoiporated the Agreement by refercncc, the bioad 

wording of the arbilration provisioii is insufficient to require Jcffrey to arbitrate. Coniparc, 

Proaessive Casualty Ins. Co. v. C.A. Reaseguradora Nacional De Vene7uela, 991 F2d 42, 48 (2d 

Vir. 1993j(partics to iiisurancc policy were required to arbitrate when policy was subject to an 

agreenicnt coiitairiirig broadly-worded arbitration provision which was riot restricted lo the 

immediate parties to the agrccment). 

In addition, the guaranty’s locatioii beneath the sigiiature lines of the Agrecmcnt docs not 

evince an intent to bind Jcffrcy by the tenns of tlic Agrcciiient, including the arbitration 

provision. & Gruridslad v. Ritt, 106 F3d 201, 205 (7“’ Cir. 1997j(holding that tlic fact that thc 

gu a rm 1 y a pp cared iiiiiiied i a t cl y b cn cat 11 si p a t  LI re 1 i n c o f 1111 d crl ying agreern en t co n t ai i i  i I 1 g 

arbitration clause did not establish that the guaranty was part of uiiclerlying agreement for 

piii-poses of dctcmiiiiing whether the guarantor intended lo bc bound to arbitrate disputes arising 

from tlic guaranty); coniparc, nevclopinerit Bank of tlic Pliillippiiies v .  Chemlex Films, Tnc., 01  7 

FSupp 55 (SD N Y  1985)(liolding that guarantor was rcquircd to arbitrale since it WXS a signatory 
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the page containing the arbitration clause). Accordingly, Jeffrey cannot be required to arbitrate 

based on the arbitration provision in the Agreemcnt. 

The rernaiiiing issue is whether Providence is subject to arbitration based on an estoppel 

thcory. A party who knowingly exploits an agreement with an  arbitration clause and directly 

benefits from it, can be estopped h i i  avoiding arbitration iiiider the agreement even tliough the 

party never signed it. HRH Constriiction LLC v. Metropolitan Traiisporlatioii Authority, 33 

AD3d 568 (1” Depl 2006); Thoinson-CSF. S.A. v Amcrican Arbitration Assri,, 64 F3d at 777. 

Stecl argues that thc cstoppcl thcoi-y applies as Providencc rcceived substanlial bcuefits from tlie 

work Slccl perforiiied iinder the Agreement since Providence engaged i n  a competing business 

with WHF and solicited and accepted iiivestments from Kefc’cll-ed Liniitcd Partners that Steel 

introduced to WHF. Moreover, Steel argues that since Jci‘fi-ey controls Providcnce, these 

bcnelits were knowingly rcceived by it. 

IIowevcr, this argument is without nici-it as although Provjdence arguably benefitted 

from thc Agrccment, such benclit was indirect since Provideiicc “exploited the contractual 

relationship bctweeii thc partics and not thc agreement itself.” MAG Portfolio Consultant, 

GMBfT v. Mariii Bionicd Group L I K ,  268 F3d 58, 61 (2d Cir 2001). In other words, any benefit 

obtained by Providcncc was a result of Stecl’s performance of hcr obligations under the 

Agreerncnt [or WHF and not the product of Providencc’s exploitation of the Agrcerueiit itself. 

- See 

benciit derivcd by a third-party competitor a i d  nonsigmitory to exclusivc trade agreeiiicnt 

between two companies was indirect whcrc iionsigriatory acquired one o r  the cornpilies and 

Thornson-CSF. S.A. v American Arbitratioii Assn., 64 F3d at 778-779 (holding that the 
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used 11ie cxclusive trade arrangement betwceii thc parties to squeeze the remaining company out 

oi'the markct); coinpare, IIRH Construction LLC v.  Metropolitan Trwsportation Authoritv, 33 

AD3d 569 (finding that nonsignatory to a construction maiiagciuent agreerncnt directly benefitted 

from il  when the lion-signatory took over one of the party's performance undcr the agrement 

and received $7,000,000 in compensntion as a result). Accordingly, ;is the estoppel thcoi-y docs 

not apply, Ihcrc is no basis for requiring Providence to arbitrate under the Agrcement. 

Conclusion 

Iri view ofthe above, it is 

ORDERED and ADJUDGED that the pelitioii t~ stay arbitration is  graiitcd. 
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