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MICHAEL SCHEELE, 

Plaint iff, 

- against - 

Index No. 
I 18204/04 

Scq No.: 001 

Decision and 

THE CITY OF NEW YORK and 
BJW ASSOCIATES, LLC, 

Defendants. 
________r--_____-__-_______________c____-------------- 

HON. EILEEN A. RAKOWER 

Plaintiff brings this action for persona 
stepped on a manhole cover and fell into the manhole that was locatcd on thc sidewalk 
ncar the curb at the southcast corner o f  5‘” Avenue and East 19‘” Street New York, 
New York on May 7,2004. Defendant BJW Associates, LLC (bbBJW*’), owner of the 
building adjacent to the accident site, moves for summary judgment pursuant to 
CPLR 32 12. Defendant the City of New York (“City”) does not oppose BJW’s motion 
and also seeks summary judgment dismissing plaintiffs claims as against it. Plaintiff 
opposes defendants’ motions . Plaintiff also brings a cross-motion secking summary 
judgment as against City. City does not oppose plaintiffs cross-motion. 

BJW, in support of its motion, submits: the pleadings; the bill of particulars; 
plaintiffs deposition transcript; two black and whitc photocopies of thc manhole 
covcr and the accident site taken after repairs were made to thc site; the deposition 
transcript of Bob Macyshyn, Building Manager; an affidavit by Mr. Macyshyn; the 
deposition transcript ofGrcgory Tolwinski, Water and Sewer Construction Supervisor 
for the Department of Environmental Protection (“DEP”); and a DEP“scrvice rcquest” 
dated January 2 I ,  2005. Plaintiff, in support of his cross-motion, submits many of the 
sanic cxhibits and also submits a color photo copy of the manhole takcn imrncdiatcly 
after thc accident. City, in support of its cross-motion, submits, in addition to the 
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above exhibits, the deposition transcript of Cynthia Howard, Record Searcher for the 
Department of Transportation (“DOT”) and six perniits. 

BJW argues that City owncd tlic manholc covcr and was responsible for its 
maintenance. According to the deposition testimony of plaintiff, the “concrete lip” 
beneath the sidewalk, in which the cover sits was broken, causing thc covcr to become 
unstable and tilt upward when he stepped on it. Thus, BJW claims that, as a matter 
of law, City is liable for plaintiffs accident. 

Thc proponent of a motion for summary judgment must niakc a prima facie 
showing of cntitlcmcnt to judgment as a matter of law. That party must produce 
sufficicnt cvidcnce in admissible form to eliminate any iiiatcrial issuc of fact from the 
casc. Wlicrc thc proponent makes such a showing, the burdcn shifts to thc party 
opposing the motion to dcmonstratc by admissible evidence that a factual issue 
rcmains requiring the trier of fact to determine thc issuc. The affirmation of counsel 
alone is not sufficient to satisfy this requirement. ( Zuckeriiiati v. City oj’New Yor-k, 49 
N.Y.2d 557 [ 19801). In addition, bald, conclusory allegations, cvcn if believable, are 
not enough. (Ehrlicli v. Aim-icuii Moiiiiigei- Gi-eeiilioirse hlf& Coip., 26 N.Y.2d 255 
[ 19701). ( Edisoir Stoiic Coip. v. 42tid Street Developie i i t  Coi-p., I45 A.D.2d 249, 
25 1-252 [ 1 st Dept. 19891). 

Pursuant to 34 RCNY 9 2-07(b)( l ) ,  governing Underground Street Access 
Covers, Transformer Vault Covers and Gratings, the owners of covers or gratings on 
a street arc rcsponsiblc for monitoring the condition of the covers and gratings and the 
area extending twclve inches outward from the perimeter of thc hardware. 

City conccdcs it owns the manhole in qucstion. Plaintiff docs not allege that 
the accident was caused by a dcfcct in thc sidewalk outsidc of the twclvc inch 
perimctcr around the manhole. Rather, he allegcs that thc manhole cover itselfwas i l l -  
fitted. Thus, BJW has shown that it was not responsible for the manholc or its cover. 

City, in support of its motion for summary judgmcnt dismissing plaintiffs 
claims as against it, argucs that it did not have prior writtcn noticc of the defect which 
caused plaintifrs accident. City relies on New York City Administrative Code 97- 
2 lO(c)(2), which states in relevant part: 

No civil action shall be maintained against thc city for damage to 
property or injury to person or death sustaincd in consequence of any . 

2 

[* 3 ]



, , sidcwalk . , .being out of repair, unsafe, dangcrous, or obstructed, 
unless it appears that written notice . . . was actually given to the 
commissioner of transportation or any person or department authorizcd 
by thc commissioner to receive such notice. 

Plaintiff, in opposition, argues that this was not a defect in the sidewalk, 
requiring prior written noticc. I t  was a defect in the concrctc lip on which the manhole 
cover sits. Plaintiff supplies the testimony of Mr. Tolwinski, where he dcscribed thc 
man h o I e: 

Q: Then let's talk about manholes that would not havc a casting beneath 
it. Are thcre certain nianholes like that around the City'? 
A: Yes. 
Q: For manhole covers that don't have castings, how do they sit in the 
ground. 
A: On a lip. 
Q: Is that a concrete lip? 
A: Yes. 
. . .  
Q: Froni this picture can you tell is this thc type of hole that manhole 
cover simply sits 011 a concrete lip? 
A: Yes. 
. . .  
Q: . . . if there is no typc of casting thcrc, what arc the different ways thc 
nianhole cover could end up like this if someone stands on one side? 
. . .  
A: . . . something would have to be broken. 
Q: What would have to be broken'? 
A: Either the cover or I - you refer to it  as a casting, but it's a 
I ip.( To1 w inski Deposit ion Page 25-27). 

The Icgislature, by enacting prior written notice requirements, has 
acknowlcdged that municipalities cannot be aware of every dangerous condition on 
its streets and public walkways. (Poirier v. Cisy uf Scliericctady, 85 N.Y.2d 
3 1 O [  19951). The court in Bluke v. City oj'Alburiy, 48 N.Y.2d 875[ 19791 statcd: 

Such notice provisions are enactcd to insurc that a municipality has a 
reasonable opportunity to cure defcctive conditions, thc existence of 
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which it could not be expected to know absent some sort of positive 
apprisal. 

Hcrc, howevcr, the defect which causcd plaintiffs accident was not visible on 
the surface of the sidewalk. Rather, it was alleged to be a dcfcct in the nianhole lip 
bencath the surface that caused the cover to upturn, allowing plaintiff to fall into the 
hole. Indeed, a photograph of the manhole takcn by a witncss after the accident shows 
that a good part of the concrete lip is broken or missing. 

City’s relieancc on $7-201( c) is niisplaccd. The qucstion is wlicther City 
affirniativcly monitored the condition of its nianhole covcrs pursuant to 34 RCNY S; 
2-07(b)( I )  and had no constructive noticc of the dcfcct. Where an object capable of 
dcteriorating is concealcd from view, a property owncr’s duty of rcasonable care 
entails periodic inspection of the area. I f  no such program of inspcction is in place 
constructivc notice of the defect is imputed. ( Hayes v. Riverbetid Hoirsiqg Co., Itic,, 
40 A.D.3d 500[ 1st Dept. 20071). 

Plaintiff argues that he is entitled to summary judgmcnt because City failed to 
affirniatively inspect. Plaintiff asserts that Mr. Tolwinski’s admitted that during the 
eighteen years that he has worked for DEP, he never saw nor heard anyonc discuss thc 
inspection of nianhole covers (Tolwinski Deposition, Page 28). Concedcly, Mr. 
Tolwinski also testified that it was not his job to perform niaintcnance andor  
inspection of the manholes and he did not have any inforniation regarding the same 
(Id. at Page 14). 

City, fails to oppose plaintifrs motion. Despite tlic fact that it would be in 
ex c 1 us i ve possess i on o f doc u ni en t a t i on demons t ra t i ng it d i d pcr fo riii i n spec t i  on s 
and/or niaintcnance of the nianholc covers, City fails to put forth any such proof in 
adniissible fomi. 

Wherefore it is hereby 

ORDERED that the motion for summary judgment is grantcd and the complaint 
is l i m b y  severed and dismissed as against defendant BJ W Associatcs, LLC, and thc 
clerk is dirccted to entcr judgment in favor of said defcndant; and it is further 

ORDERED that defendant the City of New York’s cross-motion for surnmary 
judgment is denied; and i t  is further 

4 

[* 5 ]



ORDERED that plaintiffs cross-motion is granted to thc extcnt of granting 
partial summary judgment in favor of plaintiff and against The City of New York on 
the issue of liability; and i t  is further 

ORDERED that a trial 

DATED: January 24,2008 

on the issuc of damagcs is directed. 

L, r - x -  -3- ' -. 
EILEEN A. RAKOWER, J.S.C 

5 

[* 6 ]


