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FEINGOLD (5 ALBERT L . I,. P , AND COGSWEIjT, 
RKAL1'Y GROUP,  JA 12. P - , 

P l a i n t  i f f .c; , 

Defendant Omnicon Group I n o .  (Omicon)  moves, w i t h  

perrni.ssion of this c o u r t ,  f o r  summary judgment dismissing t h e  

complaint.  P l a i n t i f f s  Feingo1.d & Alpert: LLP and Cogswcll Realty 

Group L. L - C. cross-move f o r  summary judgment. 

This court's i n t e r p r c t a t i n n  of Lhe var ious con t r ac t  

provj.si.onr: contained i n  t h e  Underlying Lease and the subl.eases 

w a s  f u l l y  explored i n  t h e  cleci:;ion of thj ,s  cour t  dated J u l y  1 0 ,  

2 0 0 6  (the Dec i s ion ) .  I n  t he  Decision, t h i s  court  found that 

" [ b l o t h  paragraph 8 of t he  sub-subleases and A r t i c l e  1 . 0 9  of Lhc 

Underlying Lease can bc read toge ther ,  in harmony, t o  allow 

p l a i n t i f f s  t o  rece ive  r e n t  abatements which Omnj-con rece ives  f r o m  

t h e  Underlying Landlord, w j  t h  t he  exception of abatements as a 

r c s u l t  of the Underlying Landlord's f a i l u r e  to perform any 

o b l i g a t i - o n s  urider t he  Undcrl.ying Lease, and with the cxceptioii of  

nliatements u n d e r  t h e  Excluded Provis ions.  " Id. at 4 .  A:; ;I 
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r e s u l t ,  p l a i n t i f f s  were n o t  e n t i t l e d  to summary judgment bccause 

“recovery of equiva len t  r e n t  abatements i s  n o t  permit-ted under 

the Excl-uded Provis ions c lause  in t h e  subsubleases. Id. ;it. 50. 

However, t h i s  court found t h a t  O m n i c o i l  was not  e n t i t l e d  t o  

summary judgrnerit, because OIruiicon had submitted no af f idavi  t:; 

showing that any abatements i t  may have recej-ved w e r e  panted 

pursuant to A r t i c l e  1. 0 9  of  t h e  Underl.ying Lease. 

T h e  Decision was appeiiled to the Appellate Di.vision, F i . r s t  

Department, which affirmed. The C o u r t  s t a t e d  t h a t  this court  had 

c o r r e c t l y  denied p l a i n t i f f s ’  c ross  motion f o r  pa r t i . a l  summary 

judgment, because \ \ [ p ] l a i n t i f f s ’  proposed interpretation of  

paragraph e i g h t  of t h e i r  respecti.ve subleases  concentrates so1el.y 

upon t he  language t h a t  i s  favor-able t o  t h e i r  p o s i t i o n  and 

d i s r ega rds  t h e  remaining language of t he  paragraph, a s  w e l l  as 

t h e  Excluded Provisions cl.ause i n  the subleases  i n  quest;-an. ” 

F e j . n g o l d  & Alber t  L.L.P. v O i n n i c o n  Group, Inc .  , 44 AI33d 313 (1st. 

D c p t  2007). 

The Court continued t h a t  ‘‘ [c ]onsequent ly ,  t h e  [lower] court 

reasonably attempted t o  reconcile a l l  of t h e  provisj.orls relat-irly 

t o  t h e  mattcr of a r e n t  abaterrtenL by reading t h e  document- ‘as a 

whole t o  ensure t h a t  excessive emphasis i s  n o t  placed upon 

p a r t i c u l a r  words or p h r d s e s . ‘ ”  Id. , c ik iny  South R d .  A s s o c i a t e s ,  

L L L  v I n t e r n a t i o n a l  Bus ir iess  Mach i i l e s  Corp .  4, NY3d 2‘12 (200.5) . 

‘l’he Court upheld this court’:; denial of summary judgment to 
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Omriicon, because of t h e  “minimal discovery” which had taken p l ace  

thus  far, and because quest ions of f a c t  e x i s t e d ,  such a:; “whether 

defendant received any r e n t  abatement th . a t  i t  was requi red  t o  

pass along t o  p l a i n t i f f s  under the subleases .  ‘I F e i n g o l d  & Albc:r.ts 

L. 1;. P. v 0inni.con G w o i q ,  T r i c . ,  44 ~ ~ 3 d  313, s u p r a .  

The bulk of p l a i n t i f f s ’  argument f o r  summary judgment i s  , 

si , inpl .y  p u t ,  t h a t  t he  Ilecision was wrong, t h a t  t h e  Appellate: 

Divis ion d i d  not  a c t u a l l y  a f f i rm khis c o u r t ’ s  i n t e r p r e t a t i o n  of 

t h e  agreements, and t h a t  t h i s  court  shou ld  “ r e v i s i t ”  t h e  

Decision, and a h n i t  t h a t  i t  was wrong. 

This court i s  n o t  i nc l ined  t o  do any such th ing ,  e s p e c i a l l y  

i n  l i g h t  of t hc  affirmance of t he  Dccisi.on. P l a i n t i f f s  argue 

t h a t  t h e  Appellate Division “merely found t h a t  t h e  C o u r t ’ s  

c o n s t r u c t i o n  of t he  terms of  t h e  sub-subleases was reasomble,  

riot t h a t  i t  was t h e  only permissible  cons t ruc t ion”  ( P l a i n t i f f s  

Meinorandurn of Law, at 3 ) ,  and that a f u l l y  developed record,  such 

a s  now e x i s t s ,  would he lp  t h i s  cour t  make a b e t t e r  dec is ion  than 

j . t  previously had made. However, as  p l a i n t i f f s  recognj-ze, 

determining arn43iguit.y i n  a con t r ac t  i s  a mattcr  for the  court 

( G r e e n f i e l d  v P l i i l l e s  Records ,  I I I C . ,  98 NY2d 562 [2002]); W . W . W .  

Assnciatcs, l n c .  v G i a n c o n t i e r i ,  ‘77 N Y 2 d  1 5 7  ( 1 9 9 0 )  . This cour t  

has already made its determination as t o  the unambiguous n a t u r c  

of t h e  var ious contract provis ions ,  and i n t e r p r e t e d  them 

accordingly,  as a mat te r  of law, n o t  of fact. Despite what 
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p l a i n t i f f s  may b e l i e v e ,  the higher Court d i d  no t  suggest t h a t  

there w a s  an ambiguity i n  the  provis ions t h a t  f u r t h e r  inqui ry  

might r e so lve ;  i t  upheld t h i s  court.’ s i . n t e rp re t a t ion .  

‘l’he f a c t - u a l  i s s u e  which tliis courL recognized would dispose 

of t he  mat te r  was whether Oinnicon received r e n t  abatements 

pu r suan t  to A r t i c l e  1 . 0 9 .  A s  such, surrunary judgment, was denied 

t o  Omnicon, until i t  coul.ci ccme up with a f f i d a v i t s  supporting 

that f a c t .  The Appcll .ate Division recognized the  same def , ic icncy 

i n  Omicon’s  ev iden t i a ry  showing, when i t  noted t h a t  t h e r e  was a 

ques t ion  of f a c t  as t o  whether Omnicon had received r e n t  

abatements “ t h a t  i t  w a s  required t o  pass along t o  p l a i n t i f f s  

under t h e  subleases ,  i.e., r e n t  akiatements f a l . l i n g  outs ide  

A r t i c l e  1 . 0 9 .  The quest ion is not: merely whether O m n i c o r i  g o t  any 

r e n t  abatements a t  a l l .  

Omicon’s  present motion i s  based on evidence t h a t  i t  claims 

w i l l  prove t h a t  i t  received r m  abatements a t  a l l  i n  2 0 0 4 ,  and 

t h a t  F-H, the sub-lessee, and a p a r t y  Omnicon i d e n t i f i e s  as a 

subsidiar-y of  Omnicon, only received A r t i c l e  1.09 abatements 

(which were not  a v a i l a b l e  t o  p l a j - n t i f f s ) ,  which F-H did not  pass  

a long  t o  Omnicon. Omnicon has produced a f f i d a v i t s  f r o m  

r e p r e s e n t a t i v e s  of both F . - H  and Omnicon, which deny t h a t  Omnicon 

received any abatements, and purport  t o  show t h a t  t he  abatement-s 

17-13 received w e r e  granted pursuant t o  Article 1-09. 

Kebecca Finl.ey, Manager, Taxes for F-H (F in ley)  s t a t e s ,  i n  
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her  a f f i d a v i . t ,  that, during 2 0 0 4 ,  she reviewed invoices  f o r  the 

leased space which F-H received f r o m  t he  Underlying Landlord’s 

agen t .  T h e  invoices  revealed a “base r e n t ”  f o r  $ 1 2 9 , 1 5 0 ,  p l u s  

var ious  charges due, such as taxes  and u t i l i t y  expenscs. She 

w r i t e s  t h a t  “ [ d l u r i n g  2 0 0 4 ,  F - H  reviewed t h e  l e a s e  between F - H  

and t he  underlying 1andl.owd . _ _  . W e  determined t h a t  under 

ArLicle l.09 of t h e  Underlying Lea:;e, F- -H  should rece ive  an 

tibatemerit of t h e  base r e n t  of $ 1 2 9 , 1 5 0  f o r  each of six months 

from Apri l  t o  September 2 0 0 4 . ”  Notice of Motion, Finley A f f . ,  at: 

2. According t o  F in ley ,  F,-H contacted the  underlying landlord’s 

agcnt, and asked f o r  the abatements, which i t  rece ived .  

In  an e f f o r L  t o  show t h a t  i t  was F-€1 which received the  

abatements, and riot Omnicori, Finley descr ibes  the accountinq 

method employed by i t se l f  and Omnicon (an i n t e r n a l  system known 

as “ n e t t i n g ” ’ ) ,  and provides invoices  t o  show t h a t  Omnicon was 

only h i l l e d  f o r ,  and pa id ,  t h e  base r e n t  due on i t s  l ease  and 

some pass-along charges. These invoices  show no diminution of 

OIrniicon’s base r e n t ,  such a s ,  according t o  F in ley ,  w o u l d  have 

occurred had j . t  r-eceived any r e n t  abatements through F-H, o r  

d i r c c t l y  f rom t h e  Underlying Laridlord.  The invoices  show t h a t  

OIruiicon’s base r e n t  iiever deviated a t  any time i n  2004. 

’Omicon explains t h a t  F - H  and Omnicon and OmnicoIn’s othcr- 
s u b s i d i a r i e s  have accounts i n  an i n t e r n a l  t r easu ry  system, s o  
thti t  b i l l s  a r e  no t  pa id  by chcck, but  by pos t ing  c r e d i t s  t o  the  
appropr i a t e  account.  Therefore,  OInnicon a l l eged ly  pa id  r e n t  due 
to F-H by pos t ing  credit:; on F - H ’ s  account.  
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Omnicon also presents the affidavit of Fred Canaro (Canaro), 

Omnicon’s Vice President, Finance for Diversified Agency 

Services, who handle:: the bil.1.ings for the office space occupied 

by t.he plaintiff :: - C:anar:o a l s o  conf i r - I n s  that t2he base renl: 

char-yed Lo Omnicon never changed during any month i.n 2004. He 

s t a t c s  that: 

[tlhc monthly base rent Lhat Omnicon paid in 2004 w a s  
not affected or‘ reduced by abatements F - H  received in 
2004 under F-13’s lease for space at 1330 Avenue of the 
America’s. . . . 0mni.con received no abatement of r en t  
from F-11’ the Underlying Landlord, or anyone else for 
t h c  space at 1330 Avenue of the America’s. 

Cariaro Affidavit, at 3. 

““l‘he proponent of a surruriary judgment motion must make a 

prima facie showing of ent_itlemclnt to judgment as a matter- of 

law, tendering sufficient evidence to eliminate any material 

issues of fact from the case.”’ Winegrad v New Yor-k U I 1 i v e r s . i .  t y  

Medical Cent-er, 64 IW2d 851, 853 (3 .985) ;  see also Xhose Certain 

[Jnderwr.? t ers  a t  L lnyds ,  LondOil v G r a y ,  AD3dpt  2 0 0 7  WL 

3380450 (1st Dept 2007); Kesse lmar l  v L e v e r  House R e s t a u r a n t ,  2 9  

AD3d 302 (1st Dept 2006). Upon the presentation of a prima facie 

case by the movant ,  the burden then shifts to the motion’s 

opponent to of fer evidentiary fact:: sufficient to raise a triable 

j,ssiie of fact. Kaufrnan v S i l v e r ,  90 N Y 2 d  204 (1997) ; K e s s c l n ~ a r ~ ,  

supra - 

Plaintiffs’ primary response to Omnicon’s proffer of 

a&ni.ssihle evidence showing that the abatements were made 
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pursuant t o  A r t i c l e  1-09, i s  t o  attempt t o  prove t h a t  F- 

ass igned all of i t s  r i g h t  under t.hc sublease t o  Omnicon, 

render-i.ng the  zublease 11 n u l l i t y ,  s o  t h a t  a l l  abatements 

I 

I: e c: e i ve ti 

by F-H were ac:t:ually received by Orru i icon .  Tn taking t h i s  

ap]>roach, plaint i . f -Es make no att-empt t o  d i spu te  the  c r u c i a l  

ques t ion ,  r a i s e d  by both t h i s  c o u r t  and the Appellate D i v i s i o n ,  

F i r s t  ncpartment, a s  t o  whether abatements, i f  any, were 

rece ived ,  and whether they fcll under A r t i c l e  1-09. Ins tead ,  

p l a i n t i f f s  o f f e r  t h e i r  own i n t e r p r e t a t i o n  of  the  var ious 

provis ions  , concludj.ng t h a t  it j.s i . imater ia1 whether t he  

abatements fell.  under A r t i c l e  1.09 o r  not, as  i f  t h e  i s s u e  had 

never been a sourcc of d i scuss ion  before  a t  any l e v e l  of  t h i s  

c o u r t .  P l a i n t - i f f s  a l s o  offer a f f i d a v i t s  of t h e i r  own 

r e p r e s e n t a t i v e s  concerning t h e  p a r t i e s ’  a l l eged  i n t e n t i o n s  upon 

e n t e r i n g  the agreements, a s  m i g h t  be acceptab le ,  as  e x t r i n s i c  

evidence, had t h e  lease provis ions  proved t o  be ambiguous. This 

i s  r io t .  t h e  case, and s o ,  t h i s  evidence i s  immaterial .  See Vdn 

Kipness v Van K i p n e s s ,  4 3  AD3d 7 1 ,  77  ( I s t  Dept 

2 0 0 7 )  ( “ [ e ] x t r i . n s i c  evidence , . . i s  gene ra l ly  inadmissible ,  and 

w i l l  be considered on1.y i f  t he  agreement i s  found t o  be ambiguous 

. . . . ‘ , )  - 

P l a i n t i f f s ’  response t o  t he  fundamental quest ion of t he  

nat-ure of t h e  rebate:; receivcd from the  underlying landlord i s  

1 . i i n i t e d  t o  a 2 page discussion i n  i.i 2 7  page b r i e f .  P l a i n t i f f s  
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ar-que that the Finley affidavit is deficient in that, while she 

stat-es that she believed that abatements were due F-H from thc 

underlying I.andlord, ”she does not s t a t e  that anybody reported. 

this ‘belief.’ to the underlying landlord’s agent.“ Plaintiffs’ 

Memorandum of Law, ;.it 12. ‘l’hey cont.i.nue \‘ [E’i.nley’s] affidavit 

stat-es that ‘F-H contactcd the underlying landlord’ :: agent. and 

asked f o r  the abatement [emphasis in original] , ’ but makes no 

rcpreseritatj-on that she herself spoke wi t.h anyone at t h e  

U1ider3.ying Landlord. ” Id. Plaintiffs also cite the l a c k  of 

documents “reflecting this request or stating the basis for this 

request. ” Id. , at 13. 

T h e  f a c t  that the Finley affidavit could havc been 

differently w o r d e d ,  

rio import. Finley describes her. responsibilities with E-H, and 

describes the actions which F-H took to obtain from the 

underlying landlord abatements. 

put forth t i  prima facie case that abatements were not abatemerits 

to which plaintiffs had any claim because they were obtained 

under Article 1.09. Plaintiffs faiJ.ec3 to rebut Omnicon’s showing  

w i t h  admissible evidence sufficient to create a questj-ori of fact. 

Although plaintiffs complain ahout the l a c k  of detail in the 

Finley affidavit, plaintiffs did not take the deposition of 

or that is riot supported by documents,2 is of 

The affidavit is sufficient to 

‘Plaintiffs requested a l l  such documents. It appears that  
nonc exist. 

R 
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Firiley, d e s p i t e  an order ,  dated May 3 ,  2 0 0 7 ,  providing they could 

do so. Nor d i d  p l a i n t i f f s  take t h e  deposi t ion of the landl-ord's 

agent., (lushman & Wakefield, regarding whether t he  abatements were 

received under A r t i c l e  1.03, as F i n l e y  maintains .  A s  no i s s u e  of 

facl. has heen r a i s e d ,  Omrlicon's motion for summary judgment. i s  

cjranL.cd, ;ind p l  a i n t i f f s  ' cross motion € o r  :;ununary judymerlt i s 

denied.  i t  i s  t h e r e f o r e  unnecessary t o  go i n t o  the convaluLcd 

;.irgument:; concerning whether 0mtii.con o r  F-1-1 w a s  t he  reciplicnt of  

the r-ent abatements. Accordingly, it i:; 

ORDERED t h a t  the motion f o r  summary judgment by defendant 

Omnicon Group Inc. i s  granted,  and the complaint: i.s dismissed 

with c o s t s  and d i sbur semen t s  a s  taxed by the  C l e r k  of t h e  Court; 

arid i t  i s  f u r t h e r  

ORDERED t h a t  t h e  cross motion by p l a j > n t i f f s  Feingold C; 

A l p e r t  LLP and  Cogswcll Real , ty  Group L . E . C .  i s  denied; and it. i s  

f u r  t. h CI- 

ORDERED t h a t  t h e  Clerk is d i rec t ed  t o  e n t e r  judgment 

J . s .C.  

EMILY JANE GOODMAN 
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